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In  the  District  Court  of  the  United  States,  in  and 
for  the  District  of  Idaho,  Southern  Division, 


TERM,  A.  D.  1915. 


IN  EQUITY. 


UNITED  STATES  OF  AMERICA,     Complainant, 

vs. 
ELIAS  MARSTERS  and  E.  F.  LAKIN, 

Defendants. 


BILL  OF  COMPLAINT. 


Complainant  alleges : 

I. 

That  this  action  is  brought  by  C.  H.  Lingenfelter, 
United  States  Attorney  for  the  District  of  Idaho, 
by  authority  of  the  Attorney  General  of  the  United 
States  pursuant  to  application  therefor  made  by  the 
Secretary  of  the  Interior. 

II. 

That  on  December  4,  1903,  C.  W.  Moore,  John 
Plowhead,  Peter  Sonna,  J.  H.  Lowell,  Frank  Steun- 
enberg,  H.  A.  Partridge,  E.  M.  Kirkpatrick,  Ed- 
ward K.  Hayes,  Edward  Allen  and  W.  A.  Cougha- 
nour,  all  citizens  and  residents  of  the  State  of  Idaho, 
filed  with  the  State  Engineer  of  Idaho  an  applica- 
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tion  for  permit  to  appropriate  and  divert  5,200  cubic 
feet  per  second  of  the  waters  of  Boise  River  for  the 
irrigation  of  the  lands  in  Ada  and  Canyon  Counties. 
Idaho,  now  known  as  the  Government  Boise  Project, 
and  for  the  purpose  of  the  construction  of  said  pro- 
ject by  the  Secretary  of  the  Interior  of  the  United 
States  under  the  Act  of  Congress  of  June  17,  1902 
(32  Stat.  L.  388),  known  as  the  Reclamation  Act. 

III. 

That  thereafter,  on  January  19,  1904,  the  State 
Engineer  of  Idaho  approved  said  application  and 
granted  said  permit  and  numbered  said  permit  Per- 
mit No.  430. 

IV. 

That  thereafter,  on  the  24th  day  of  February, 
1904,  the  said  above  named  parties  who  filed  said 
application  for  permit  and  to  whom  said  permit  was 
granted,  assigned  the  said  permit  to  the  Honorable 
E.  A.  Hitchcock,  Secretary  of  the  Interior  of  the 
United  States,  for  the  purpose  of  the  construction 
of  said  irrigation  project  under  the  provisions  of  the 
Act  of  Congress  of  June  17,  1902  (32  Stat.  388), 
known  as  the  Reclamation  Act. 

V. 

That  the  Secretary  of  the  Interior  caused  surveys 
and  investigations  to  be  made  for  said  project  and 
found  the  same  to  be  practicable  and  feasible  and 
thereafter  let  contracts  for  the  construction  thereof 
under  the  provisions  of  the  said  Act  of  Congress  of 
June  17,  1902. 
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VI. 

That  within  the  time  named  in  said  permit  for 
the  completion  of  works,  the  diversion  works,  canals 
and  laterals  for  the  purpose  of  conveying  water  to 
the  point  of  intended  use,  had  been  constructed  and 
completed  to  a  capacity  of  1647  second-feet,  and  the 
United  States,  acting  through  the  Secretary  of  the 
Interior,  made  due  proof  of  the  completion  of  said 
works  to  said  capacity  of  1647  second-feet  and  the 
State  Engineer  of  Idaho  examined  said  proof  and 
works  constructed  under  said  permit  and  accepted 
said  proof  and  issued  to  the  United  States  under  said 
permit  a  certificate  of  completion  of  works  to  a  ca- 
pacity of  1647  second-feet. 

VIL 

That  the  United  States  has  also  made  and  perfect- 
ed other  filings  and  appropriations  upon  the  waters 
of  Boise  River  of  later  date  than  the  one  above  de- 
scribed, and  has  constructed  works  of  an  additional 
capacity  for  the  diversion  thereof. 

VIII. 

That  the  said  1647  second-feet  is  the  first  Govern- 
ment appropriation  from  Boise  River  and  is  under 
date  of  priority  of  December  4,  1903. 

IX. 

That  the  said  1647  second-feet  has  been  actually 
diverted  through  the  said  irrigation  works  of  the 
Government  Boise  Project  and  applied  to  beneficial 
use  in  the  irrigation  of  the  lands  included  in  said 
project. 
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X. 

That  in  the  year  1906  a  certain  decree  was  entered 
in  the  District  Court  for  the  Third  Judicial  District 
of  the  State  of  Idaho,  in  the  case  of  Farmers'  Co-op- 
erative Ditch  Co.  vs.  Riverside  Irrigation  District, 
et  al.,  commonly  known  as  the  Stewart  Decree,  in 
which  Decree  the  duty  of  water  from  the  Boise  River 
was  decreed  by  the  District  Court  to  be  one  miners' 
inch  per  acre  on  bench  lands  and  1.1  miners'  inches 
on  bottom  lands,  and  certain  amounts  of  water 
awarded  and  decreed  to  various  canal  companies  and 
individuals,  diverting  water  from  Boise  River,  said 
amounts  being  determined  on  the  basis  of  one  miners' 
inch  per  acre  on  bench  lands  and  1.1  miners'  inches 
per  acre  on  bottom  lands. 

XL 

That  the  Complainant,  the  United  States  of  Amer- 
ica, was  not  a  party  to  said  suit,  nor  served  with 
process,  nor  were  its  rights  adjudicated  in  said  De- 
cree, and  said  Decree  did  not  purport  to  determine 
the  rights  of  the  United  States,  nor  the  rights  of  any 
of  the  parties  thereto  as  against  the  United  States. 

XII. 

That  an  appeal  was  taken  from  said  decision  and 
Decree  in  the  District  Court  to  the  Supreme  Court  of 
the  State  of  Idaho  and  that  the  Supreme  Court  found 
that  said  Decree  of  the  District  Court  fixing  one 
miners'  inch  per  acre  and  1.1  miners'  inches  per  acre 
as  the  duty  of  water  from  Boise  River,  was  not  sup- 
ported by  the  evidence,  and  that  one  miners'  inch  per 
acre  of  water  was  more  than  was  necessary  for  the 
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irrigation  of  the  lands  using  water  from  Boise  River, 
and  reversed  the  decision  of  the  lower  court  on  the 
question  of  the  duty  of  water,  which  included  the 
amount  decreed  to  the  several  canals,  and  vacated 
the  order  of  the  District  Court  and  sent  said  case 
back  to  the  District  Court  for  rehearing  as  to  the 
duty  of  water. 

XIII. 

That  each  year  since  said  decision  of  the  Supreme 
Court  and  for  four  years  past,  the  District  Court  has 
each  year  made  a  temporary  order  or  decree  for  that 
year,  establishing  for  each  year  a  higher  duty  of 
water  than  that  provided  in  the  Decree  of  the  Dis- 
trict Court  of  1906,  and  establishing  six-tenths  (6- 
lOths)  of  a  miners^  inch  per  acre  as  the  duty  of  wa- 
ter for  the  season  in  question. 

XIV. 

That  said  amount  of  six-tenths  (6-lOths  of  a  min- 
ers'- inch  per  acre  has  been  found  by  actual  use  and 
experience,  during  the  period  of  four  years,  to  be 
sufficient  for  the  irrigation  of  lands  entitled  to  re- 
ceive water  from  Boise  River. 

XV. 

That  the  temporary  order  issued  for  the  season 
of  1912  was  for  the  season  of  1912  only,  and  expired 
under  its  own  terms  at  the  end  of  the  irrigation  sea- 
son of  1912. 

XVI. 

That  the  order  and  decree  entered  by  the  District 
Court  in  1906  is  not  now  in  effect  because  it  has  been 
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vacated  by  the  Supreme  Court  as  to  the  duty  of  water 
and  as  to  the  amount  awarded  to  the  several  canals. 

XVII. 

That  up  to  the  present  time  no  order  or  decree  of 
any  kind  has  been  issued  by  the  court  for  the  dis- 
tribution of  water  during  the  season  of  1913  and  no 
party  has  yet  presented  to  the  court  any  application 
for  an  order  of  the  court  distributing  the  waters  of 
Boise  River  for  the  season  of  1913. 

XVIII. 

That  the  amount  of  the  rights  of  the  several  ap- 
propriators  from  Boise  River  is  not  now  decreed  by 
the  court  and  no  order  has  been  issued  for  the  dis- 
tribution thereof. 

XIX. 

That  Elias  Marsters  and  E.  F.  Lakin,  assuming 
to  act  as  Water  Commissioner  and  Watermaster  re- 
spectively, but  without  authority  of  any  Decree  of 
the  court  or  order  of  the  court,  have  gone  upon  the 
Government  diversion  works  and  threatened  to  inter- 
fere with  the  Government  headgates  and  to  break  or 
unlock  the  locks  of  the  Government  headgates  and 
shut  down  the  Government  headgates  and  to  put  into 
effect  the  said  Decree  of  the  District  Court  of  1906, 
and  to  deliver  to  certain  canals,  water  in  excess  of 
one  miners'  inch  per  acre  and  to  shut  the  water  out 
of  the  Government  canal  in  violation  of  the  decision 
of  the  Supreme  Court  and  without  authority  of  any 
order  or  decree  of  court  and  in  violation  of  the  rights 
of  the  United  States. 
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XX. 

That  there  is  an  abundance  of  water  flowing  in 
Boise  River  to  supply  all  appropriations  upon  the 
basis  of  six-tenths  (6-lOths)  of  a  miners'  inch  per 
acre  or  any  other  reasonable  or  proper  duty  of  water 
but  there  is  not  sufficient  water  flowing  in  the  Boise 
River  to  supply  the  needs  of  the  water  users  from 
Boise  River  if  an  amount  equal  to  or  in  excess  of  one 
miners'  inch  per  acre  is  allowed  as  the  duty  of  wa- 
ter. 

XXI. 

That  the  said  Government  Boise  Project  includes 
approximately  240,000  acres  of  land,  all  of  which  in 
its  natural  state  is  arid  and  unproductive,  and  re- 
quires irrigation  to  produce  agricultural  crops  there- 
on. 

XXII. 

That  of  this  amount  about  80,000  acres  has  a  par- 
tial water  supply  from  other  sources  prior  to  the  con- 
struction of  the  Government  irrigation  works,  and  is 
under  contract  to  the  Government  for  a  supplemental 
supply  of  water  from  the  Government  works  and 
about  160,000  acres  was  entirely  without  water  sup- 
ply until  the  construction  of  the  Government  irriga- 
tion works,  and  has  no  other  source  of  water  supply 
whatever  except  from  the  Government  works. 

XXIII. 

That  upon  this  160,000  acres  about  2,000  home- 
stead entrymen  and  land  owners  have  settled  with 
their  families  and  have  cleared  the  land  and  put  it 
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into  cultivation  and  are  growing  crops  thereon,  which 
crops  will  be  ruined  and  destroyed  if  they  are  de- 
prived of  the  water  with  which  to  irrigate  the  same, 
and  that  said  settlers  and  entrymen  are  also  depend- 
ent upon  the  water  supply  from  the  Government  ca- 
nal for  necessary  water  for  domestic  purposes  and 
for  the  purpose  of  watering  their  stock. 

XXIV. 

That  six-tenths  (6-lOths)  of  a  miners'  inch  of  wa- 
ter per  acre  is  a  reasonable  and  proper  duty  of  wa- 
ter and  that  one  miners'  inch  per  acre  is  an  excessive 
and  wasteful  duty  of  water  and  would  result  in 
much  land  being  entirely  deprived  of  water  and  the 
entire  loss  and  destruction  of  crops  on  thousands  of 
acres  of  land  which  would  be  saved  under  any  rea- 
sonable or  proper  duty  of  water. 

XXV. 

That  great  and  irreparable  injury  will  be  done  to 
said  entrymen  and  to  the  United  States  if  the  said 
water  supply  is  shut  off. 

XXVI. 

That  the  Complainant  will  be  damaged  in  the 
amount  of  Ten  Thousand  ($10,000)  Dollars  per  day 
for  each  and  every  day  that  the  water  is  shut  out 
of  said  Government  canal  wrongfully  and  illegally  as 
threatened  by  said  Defendants. 

Wherefore^  the  Complainant  prays  that  the  De- 
fendants, their  agents,  subordinates  and  employees, 
and  all  persons  acting  under  them,  be  enjoined  and 
restrained  from  interfering  with  said  Government 
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headgates  without  an  order  of  the  court  authorizing 
them  to  do  so,  and  have  damages  in  the  sum  of  Ten 
Thousand  ($10,000)  Dollars  per  day  for  each  and 
every  day  that  the  water  is  shut  out  of  said  canal 
wrongfully  and  illegally  as  threatened  and  attempted 
by  said  Defendants,  and  that  Defendants  be  enjoin- 
ed from  distributing  said  water  of  Boise  River  upon 
the  basis  of  the  said  duty  of  water  of  one  miners^ 
inch  and  one  and  one-tenth  (1.1)  miners'  inches  per 
acre,  which  has  been  reversed  and  set  aside  by  the 
Supreme  Court  of  the  State. 

C.  H.  LINGENFELTER, 
United  States  Attorney  for  the  District  of  Idaho. 

B.  E.  STOUTEMYER, 
Residence:    Boise,  Idaho. 

State  of  Idaho, 
County  of  Ada, — ss. 

George  H.  Bliss,  being  first  duly  sworn,  on  oath 
deposes  and  says : 

That  he  is  Project  Manager  of  the  United  States 
Reclamation  Service,  employed  on  the  Boise  Project 
of  the  United  States  referred  to  in  the  above  entitled 
cause  of  action,  and  makes  this  verification  in  its 
behalf. 

That  he  has  read  the  foregoing  Bill  of  Complaint, 
knows  the  contents  thereof,  and  believes  the  facts 
therein  stated  to  be  true. 

GEORGE  H.  BLISS, 
Project  Manager  U.  S.  R.  S.,  Boise  Project. 
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Subscribed  and  sworn  to  before  me  this  12th  day 
of  July,  1913. 

(Seal)  A.  E.  EBY, 

Notary  Public. 

My  commission  expires  February  27,  1917. 

Endorsed:    Filed  July  12,  1913.    A.  L.  Richard- 
son, Clerk. 


In  the  District  Court  of  the  United  States  in  and  for 
the  District  of  Idaho,  Southern  Division, 

UNITED  STATES  OF  AMERICA,      Complainant, 

vs. 
ELIAS  MARSTERS  and  E.  F.  LAKIN, 

Defendants. 

NOTICE  TO  SHOW  CAUSE. 

To  Elias  Marsters  and  E,  F.  Lakin,  above  named  De- 
fendants : 
You  and  each  of  you  are  hereby  notified  that  there 
is  a  complaint  on  file  in  the  above  entitled  cause,  al- 
leging, among  other  things,  that  the  United  States 
has  constructed  certain  diversion  works,  canals  and 
laterals  to  a  capacity  of  sixteen  hundred  forty-seven 
(1647)  second  feet  from  the  Boise  River,  and  has 
made  due  proof  of  the  completion  of  said  works,  and 
the  State  Engineer  of  Idaho  examined  said  proof  un- 
der said  permit,  and  accepted  said  proof  and  issued 
to  the  United  States  a  certificate  of  completion  of 
works  to  a  capacity  of  1647  second  feet;  that  the 
United  States  has  also  made  and  perfected  other 
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filings  and  appropriations  upon  the  waters  of  Boise 
River;  that  the  said  1647  second  feet  has  been  actual- 
ly diverted  through  the  said  irrigation  works  of  the 
Government  Boise  Project,  and  applied  to  beneficial 
use ;  that  said  defendants,  assuming  to  act  as  Water 
Commissioner  and  Watermaster,  respectively,  but 
without  authority  of  any  decree  of  the  court  or  order 
of  the  court,  have  gone  upon  the  Government  Diver- 
sion Works  and  threatened  to  interfere  with  the  Gov- 
sion  Works  and  threatened  to  interfere  with  the 
Government  headgates,  and  to  break  or 
unlock  the  locks  of  the  Government  headgates  and 
to  shut  the  water  out  of  the  Government's  canal  in 
violation  of  the  rights  of  the  United  States ;  that  the 
said  Government  Project  includes  approximately  two 
hundred  forty  thousand  (240,000)  acres  of  land 
which  requires  irrigation  to  produce  agricultural 
crops  thereon,  and  praying  that  defendants  and  all 
persons  acting  under  them  be  restrained  and  enjoin- 
ed from  interfering  with  said  Government  headgates 
without  order  of  the  court  authorizing  them  to  do  so, 
and  for  damages  in  the  sum  of  Ten  Thousand  Dol- 
lars ($10,000.00)  per  day  for  each  and  every  day 
that  the  water  is  shut  out  of  said  canal  wrongfully 
and  illegally  as  threatened  and  attempted  by  said  de- 
fendants. 

You  are  further  notified  to  appear  on  the  17th  day 
of  July,  1913,  at  10:00  o'clock  a.  m.,  at  the  Federal 
Court  Room  in  Boise,  Idaho,  and  show  cause  why 
temporary  restraining  order  pendente  lite  should  not 
be  granted  restraining  yourselves  and  all  persons 
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acting  under  you  from  interfering  with  said  head- 
gates  without  an  order  of  the  court  authorizing  you 
so  to  do. 

A  copy  of  the  complaint,  together  with  the  affida- 
vit of  George  H.  Bliss,  is  hereto  attached  and  made  a 
part  of  this  notice. 

C.  H.  LINGENFELTER, 
United  States  Attorney  for  the  District  of  Idaho. 

B.  E.  STOUTEMYER, 
Residence:    Boise,  Idaho. 

Endorsed:    Filed  July  12,  1913. 


In  the  District  Court  of  the  United  States  in  and  for 
the  District  of  Idaho,  Southern  Division, 

UNITED  STATES  OF  AMERICA,     Complainant, 

VS. 
ELIAS  MARSTERS  and  E.  F.  LAKIN, 

Defendants. 

MOTION  TO  DISMISS. 

Now  come  the  defendants,  and  move  the  court  to 
dismiss  the  Bill  of  Complaint  herein  for  the  following 

reasons,  to- wit : 

I. 

That  said  bill  of  complaint  fails  to  allege  any  mat- 
ter of  equity  entitling  the  plaintiff  to  the  relief  pray- 
ed for  therein. 

IL 

That  said  bill  of  complaint  shows  upon  its  face  that 
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this  court  is  without  jurisdiction  of  the  subject  mat- 
ter of  this  action. 

J.  H.  PETERSON, 
J.  J.  GUHEEN, 
T.  C.  COFFIN, 
Solicitors  for  the  Defendants. 

Service  of  the  foregoing  motion  to  dismiss  admit- 
ted this  1st  day  of  August,  1913. 

C.  H.  LINGENFELTER, 
United  States  Attorney. 
By  Maude  L.  Bay. 
Endorsed:    Filed  Aug.  1,  1913.    A.  L.  Richard- 
son, Clerk. 


In  the  United  States  District  Court  for  the  District 
of  Idaho,  Southern  Division, 

UNITED  STATES  OF  AMERICA,     Complainant, 

vs. 
ELIAS  MARSTERS  and  E.  F.  LAKIN, 

Defendants. 
October  11,  1913. 

MEMORANDUM  DECISION  ON  DEMURRER. 

C.  H.  LINGENFELTER,  Esq., 
B.  E.  STOUTEMYER,  Esq., 

Attorneys  for  Complainant. 
J.  H.  PETERSON,  Esq., 
J.  J.  GUHEEN,  Esq., 
T.  C.  COFFIN,  Esq., 

Attorneys  for  Defendants. 
DEITRICH,  District  Judge. 
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As  stated  orally  from  the  bench  at  the  conclusion 
of  the  argument,  the  status  of  the  United  States  in 
this  suit  is  precisely  that  of  a  private  individual  or 
corporation.  As  a  suitor  it  has  the  rights,  no  greater 
and  no  less,  of  the  owner  of  an  irrigation  canal.  It 
is  entitled  to  the  same  protection  as  any  other  water 
user  and  is  subject  to  the  same  limitations  and  condi- 
tions. 

As  further  explained  at  that  time,  it  cannot  be  held 
that  there  is  any  decree  adjudicating  the  water  rights 
on  the  Boise  River.  By  reason  of  the  reversal  or 
modification  by  the  Supreme  Court  of  the  decree 
originally  entered  in  the  suit  referred  to  it  is  inef- 
fective for  any  purpose.  The  prime  requisites  of  any 
decree  in  a  water  right  suit  are  both  the  date  and 
the  amount  of  the  appropriation.  As  the  decree  in 
the  case  referred  to  now  stands  it  only  fixes  the  date 
of  the  appropriations. 

There  was  left  but  one  question  for  consideration, 
namely,  whether  or  not  a  Water  Commissioner,  ap- 
pointed and  acting  under  the  irrigation  law,  has  the 
power  and  authority  through  a  watermaster  ap- 
pointed by  him,  or  otherwise,  to  control  the  diversion 
gates  upon  a  stream  the  rights  in  which  have  not 
been  adjudicated  or  otherwise  definitely  determined. 
In  a  brief  now  presented  by  counsel  for  the  defend- 
ants, emphasis  is  placed  upon  certain  expressions  and 
passages  in  the  irrigation  act  (Idaho  Revised  Codes, 
Section  3240,  et  seq. )  which  have  a  tendency  to  sup- 
port the  view  that  a  Commissioner  has  such  power, 
but  upon  an  analysis  of  the  entire  act  I  am  unable  to 
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avoid  the  conclusion  that  the  Legislature  did  not  in- 
tend to  confer  such  unlimited  authority.  It  is  true 
that  in  Section  3270  it  is  provided  that:  ''The  Com- 
missioner of  each  water  division  shall  have  immedi- 
ate direction  and  control  of  the  acts  of  the  water- 
masters  and  the  distribution  of  water  from  all  the 
streams  to  the  canals  diverting  therefrom  in  his  di- 
vision, etc./'  but  this  provision  must  be  read  in  con- 
nection with  other  provisions  of  the  law.  It  may 
very  well  be  that  the  Commissioner  has  a  measure  of 
supervisory  authority  over  all  watermasters,  but  it 
does  not  follow  that  he  has  the  power  to  appoint 
watermasters  in  all  cases  or  that  he  has  the  authority 
to  interfere  with  canals  or  regulate  the  distribution 
of  water,  in  cases  where  he  is  without  power  to  ap- 
point a  watermaster  to  perform  such  duties. 

Upon  an  examination  of  Section  3274  it  will  ap- 
pear that  the  Commissioner  has  no  authority  to  ap- 
point a  watermaster  to  distribute  waters  of  a  stream 
the  rights  in  which  have  not  been  adjudicated,  and  it 
will  also  appear,  I  think,  that  it  was  not  intended 
that  the  Commissioner  should  exercise  anything 
more  than  a  supervisory  jurisdiction  in  such  cases. 
Section  3274  directs  the  Board  of  Irrigation  to  divide 
the  state  into  water  districts,  and  it  provides  that: 
"The  water  districts  which  shall  be  first  created  are 
those  which  will  embrace  the  streams  whose  rights 
have  already  been  allotted  by  the  District  Court,  the 
distribution  of  which  shall,  by  the  provisions  of  this 
chapter,  be  under  the  control  of  the  Water  Commis- 
sioners for  the  divisions  in  which  such  stream  or 
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streams  are  situated.  Other  districts  shall  be  cre- 
ated from  time  to  time  as  the  appropriations  and 
priorities  thereof  from  the  streams  of  this  state  shall 
be  confirmed  or  adjudicated/'  There  is  no  intima- 
tion here  of  authority  in  the  Board  of  Irrigation  to 
create  districts  except  in  cases  where  the  water  rights 
have  been  adjudicated. 

It  is  further  provided  in  this  section  that  when 
irrigation  works  are  owned  by  a  company  or  asso- 
ciation of  water  users  the  Water  Commissioner  may, 
upon  petition  of  such  company  or  association,  ap- 
point a  water  master  to  take  charge  of  the  water 
from  such  works,  but  in  such  cases  the  Water  Com- 
missioner can  act  only  upon  petition  of  the  company 
or  association.  There  is  another  provision  in  this 
section  by  virtue  of  which,  in  certain  cases,  even  of 
adjudicated  water  rights,  the  water  master  is  not 
appointed  by  the  Water  Commissioner,  but  he  is  elect- 
ed by  the  water  users. 

Section  3275  purports  generally  to  confer  author- 
ity upon  the  Water  Commissioner  to  appoint  a  water 
master  for  any  water  district  created  under  the  pro- 
visions of  the  chapter  in  which  the  section  is  con- 
tained, but  this  general  provision  is  of  course  to  be 
read  subject  to  the  limitations  and  specific  exceptions 
embraced  in  other  parts  of  the  chapter ;  for  instance, 
the  exception  just  referred  to  embraced  in  the  next 
preceding  section.  And  in  this  very  section,  viz., 
3275,  it  is  expressly  provided  ''that  any  vicinity  or 
neighborhood,  the  inhabitants  of  which  use  the  wa- 
ters of  any  ditch  or  stream  the  rights  in  which  have 
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not  been  allotted,  shall  constitute  a  water  district/' 
and  that  not  the  Water  Commissioner  but  the  water 
users  have  the  right  to  select  a  water  master.  Detail- 
ed provision  is  made  for  the  time  of  holding  a  meet- 
ing and  the  manner  in  which  it  shall  be  called,  for 
the  election  of  such  water  master,  and  for  his  quali- 
fications. While  such  water  master  so  elected  is  in  a 
sense  subject  to  the  supervision  of  the  Water  Com- 
missioner, his  duties  are  prescribed  by  law,  and  the 
scope  of  his  authority  is  defined,  and  the  Water  Com- 
missioner cannot  relieve  him  of  any  of  such  duties 
or  enlarge  the  statutory  scope  of  his  authority.  He 
is  to  distribute  the  water  to  those  who  are  entitled 
thereto,  and  he  cannot  ^^interfere  with  the  vested 
rights  of  individuals,  companies  or  corporations,  or 
in  any  manner  interfere  with  the  rights  of  individu- 
als, companies  or  corporations  to  the  use  and  control 
of  water  the  right  to  the  use  of  which  is  or  may  be 
their  private  property.'^ 

It  follows  from  these  considerations  that,  to  say 
the  least,  no  presumption  arises  from  the  mere  alle- 
gation in  the  complaint  ''that  Elias  Marsters  and  E. 
F.  Lakin,  assuming  to  act  as  Water  Commissioner 
and  water  master,  respectively,  but  without  any  au- 
thority of  any  decree  of  the  Court  or  order  of  the 
Court,''  interfered  with  and  injured  the  plaintiff's 
headgate  and  canal,  that  in  so  doing  they  were  act- 
ing within  the  scope  of  their  official  authority  or 
were  in  the  rightful  exercise  of  their  official  discre- 
tion. That  being  the  case,  the  complaint  upon  its 
face  exhibits  facts  sufficient  to  entitle  the  plaintiff 
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to  equitable  relief  and  the  cause  of  action  is  within 
the  jurisdiction  of  this  court.  The  motion  to  dismiss 
will  therefore  be  denied,  and  the  defendants  will  be 
given  ten  days  from  the  date  hereof  in  which  to  ans- 
wer. 

FRANK  S.  DIETRICH, 

District  Judge. 
Endorsed:    Filed  Oct.  11,  1913.    A.  L.  Richard- 
son, Clerk. 


In  the  District  Court  of  the  United  States  in  and  for 
the  District  of  IdahOy  Southern  Division. 

UNITED  STATES  OF  AMERICA,     Complainant, 

vs. 
ELIAS  MARSTERS  and  E.  F.  LAKIN, 

Defendants. 

AFFIDAVIT. 

George  H.  Bliss,  being  first  duly  sworn,  deposes 
and  says  that  following  the  threats  made  by  the  De- 
fendants herein  as  alleged  in  the  Bill  of  Complaint, 
said  Defendants,  Elias  Marsters  and  E.  F.  Lakin, 
and  certain  other  persons  whose  names  are  to  the 
affiant  unknown,  acting  under  the  direction  of  said 
Elias  Marsters,  went  upon  the  Government  property 
and  withdrawn  lands  of  the  United  States  and  the 
Government  Diversion  Dam  and  headgates  of  the 
Government  Canal  on  the  Boise  Project,  and  broke 
the  lock  on  said  headgates  and  interfered  with  said 
headgates  and  turned  out  of  said  Government  Canal 
all  of  the  water  included  in  the  Government's  water 
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appropriation  as  described  in  the  Bill  of  Complaint, 
although  there  was  at  that  time  in  the  Boise  River 
and  is  still  in  the  Boise  River,  enough  water,  if  dis- 
tributed as  decreed  in  the  temporary  orders  of  pre- 
vious years,  or  any  reasonable  or  proper  duty  of  wa- 
ter, to  supply  to  all  users  of  water  from  Boise  River 
sufficient  water  for  the  irrigation  of  all  crops  grow- 
ing in  the  Boise  Valley. 

That  by  said  acts  of  the  Defendants,  several  thou- 
sand settlers  and  farmers  under  the  Government  ir- 
rigation system  are  deprived  of  water  and  their 
crops  being  destroyed,  although  there  is  now  sufil 
cient  water  in  the  river,  if  distributed  in  any  reason- 
able or  lawful  way,  to  supply  water  to  all  water  users 
and  serve  all  crops  now  growing  in  the  Boise  Valley, 
and  that  said  parties  threaten  to  and  will  continue 
said  unlawful  trespass  and  interference  with  said 
Government  headgates  and  canal  system  and  other 
property  unless  restrained  by  an  order  of  the  court.  " 

GEORGE  H,  BLISS. 

Subscribed  and  sworn  to  before  me  this  12th  day 
of  July,  1913. 

A.  E.  EBY, 
( Seal )  Notary  Public. 

My  commission  expires  Feby.  27,  1917. 

Endorsed:    Filed  July  12,  1913.    A.  L.  Richard- 
son, Clerk. 
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In  the  District  Court  of  the  United  States,  in  and 

for  the  District  of  Idaho,  Southern  Division. 
UNITED  STATES  OF  AMERICA,     Complainant, 

VS. 

ELIAS  MARSTERS  and  E.  F.  LAKIN,  Defendants. 

PETITION  FOR  LEAVE  OF  COURT  TO  FILE 

SUPPLEMENTAL  BILL  OF  COMPLAINT. 

The  Complainant  hereby  petitions  your  Honorable 
Court  for  permission  of  the  court  to  file  in  the  above 
entitled  cause  a  Supplemental  Bill  of  Complaint  set- 
ting out  certain  material  facts  and  certain  acts  of 
the  Defendants  which  have  occurred  and  been  per- 
formed since  the  filing  of  the  original  Complaint 
herein,  a  copy  of  which  Supplemental  Bill  of  Com- 
plaint is  hereto  attached  and  made  a  part  of  this  Pe- 
tition ;  that  the  reason  for  the  filing  of  said  Supple- 
mental Bill  of  Complaint  is  that  subsequent  to  the 
acts  complained  of  in  the  original  Bill  of  Complaint 
and  the  filing  of  said  original  Bill  of  Complaint,  the 
Defendants  committed  certain  trespasses  upon  the 
property  of  the  United  States  and  did  certain  acts 
and  things  to  the  damage  of  the  United  States,  the 
nature,  extent  and  duration  of  which  was  not  and 
could  not  be  known  at  the  time  of  the  filing  of  the 
original  Bill  of  Complaint,  and  that  said  acts  are 
more  particularly  described  and  set  forth  in  the  at- 
tached Supplemental  Bill  of  Complaint,  for  the  filing 
of  which  permission  of  the  court  is  asked. 

C.  H.  LINGENFELTER, 
United  States  Attorney,  District  of  Idaho. 

Endorsed:  Filed  November  1,  1913.  A.  L.  Rich- 
ardson, Clerk. 
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In  the  District  Court  of  the  United  States  in  and  for 
the  District  of  Idaho,  Southern  Division. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 

VS. 
ELIAS  MARSTERS  and  E.  F.  LAKIN, 

Defendants, 

STIPULATION. 

It  is  hereby  stipulated  and  agreed  by  and  between 

the  respective  parties  hereto  that  the  defendants  be 

given  to  and  including  Monday,  October  27,  1913, 

in  which  to  prepare  and  file  their  answer  in  the  above 

entitled  action. 

C.  H.  LINGENFELTER, 

Attorney  for  Plaintiff. 

J.  H.  PETERSON, 

Attorney  for  Defendants. 

Endorsed:     Filed  Oct.  20,  1913.    A.  L.  Richard- 
son, Clerk. 


In  the  District  Court  of  the  United  States,  in  and  for 
the  District  of  Idaho,  Southern  Division. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

ELIAS  MARSTERS  and  E.  F.  LAKIN, 

Defendants. 
STIPULATION. 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  respective  parties  hereto  that  the  defendants  be 
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given  until  Wednesday,  November  5,  1913,  in  which 
to  prepare  and  file  their  ansvi^er  in  the  above  entitled 
action. 

C.  H.  LINGENFELTER, 

Attorney  for  Plaintiff. 
J.  H.  PETERSON, 

Attorney  for  Defendants. 

Endorsed:     Filed  Oct.  25,  1913.    A.  L.  Richard- 
son, Clerk. 


In  the  District  Court  of  the  United  States,  in  and  for 
the  District  of  Idaho,  Southern  Division, 

UNITED  STATES  OF  AMERICA,     Complainant, 

vs. 
ELIAS  MARSTERS  and  E.  F.  LAKIN, 

Defendants. 

STIPULATION. 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  respective  parties  hereto  that  the  defendants 
shall  have  until  December  1,  1913,  in  which  to  pre- 
pare and  file  their  answer  in  the  above  entitled  ac- 
tion. 

B.  E.  STOUTEMYER, 

Attorney  for  Complainant. 
J.  H.  PETERSON, 

Attorney  for  Defendants. 

Endorsed:  Filed  Nov.  21,  1918.  A.  L.  Richard- 
son, Clerk. 
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In  the  District  Court  of  the  United  States,  in  and  for 
the  District  of  Idaho,  Southern  Division, 

UNITED  STATES  OF  AMERICA,     Complainant, 

vs. 
ELIAS  MARSTERS  and  E.  F.  LAKIN, 

Defendants. 

ANSWER. 

These  defendants,  reserving  all  manner  of  excep- 
tions that  may  be  had  to  the  many  uncertainties  and 
imperfections  of  the  bill,  come  and  answer  thereto, 
or  to  so  much  thereof  as  they  are  advised  is  material 
to  be  answered  to,  and  say: 

I. 

Admit  the  allegations  contained  in  paragraphs  I, 
II,  III  and  IV  of  the  Bill  of  Complaint. 

II. 

Answering  paragraph  V  of  said  Bill  of  Complaint, 
these  defendants  have  not  sufficient  knowledge,  in- 
formation or  belief  to  enable  them  to  answer  as  to 
whether  the  Secretary  of  the  Interior  caused  surveys 
and  investigations  to  be  made  for  said  project  and 
found  the  same  to  be  practicable  and  feasible,  and 
thereafter  let  contracts  for  the  construction  thereof, 
under  the  provisions  of  said  Act  of  Congress  of  June 
17, 1902,  but  demand  strict  proof  thereof. 

III. 

Defendants,  and  each  of  them,  deny  that  within 
the  time  named  in  said  Permit  No.  430  for  the  com- 
pletion of  works,  or  at  any  other  time,  the  diversion 
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works,  canals,  or  laterals,  or  any  works,  canals,  or 
laterals,  for  the  purpose  of  conveying  water  to  the 
point  of  intended  use,  have  been  constructed,  or  com- 
pleted to  a  capacity  of  1647  second  feet,  or  to  a  ca- 
pacity of  any  other  number  of  second  feet,  or  that 
the  United  States,  acting  through  the  Secretary  of 
the  Interior,  or  that  the  United  States,  acting 
through  any  other  official  of  the  United  States  of 
America,  in  any  manner  at  all,  made  due  proof  of 
the  completion  of  said  works  to  said  capacity  of  1647 
second  feet,  or  made  due  proof  of  the  completion  of 
said  works  to  any  capacity,  whatever,  and  specifical- 
ly deny  that  the  United  States,  acting  through  the 
Secretary  of  the  Interior,  or  any  other  officer  of  the 
United  States,  had  the  works  so  completed  within 
the  time  named  in  said  Permit  No.  430  that  it  could 
make  due  proof  of  the  completion  of  said  works  to  the 
capacity  of  1647  second  feet,  or  any  other  number 
of  second  feet ;  and  deny  that  the  State  Engineer  of 
the  State  of  Idaho  examined  said  proof,  and  specifi- 
cally deny  that  the  State  Engineer  of  the  State  of 
Idaho  examined  the  works  constructed  under  said 
Permit  No.  430,  or  that  he  accepted  said  proof  or 
issued  to  the  United  States,  under  said  permit,  a  cer- 
tificate of  completion  of  the  works  to  a  capacity  of 
1647  second  feet,  or  to  a  capacity  of  any  number  of 
second  feet. 

IV. 

Answering  paragraph  VII  of  said  Bill  of  Com- 
plaint, these  defendants  have  not  sufficient  informa- 
tion or  belief  to  enable  them  to  answer  as  to  whether 
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the  United  States  has  also  made  and  perfected  other 
filings  and  appropriations  upon  the  waters  of  Boise 
River  of  later  date  than  the  one  above  described, 
and  has  constructed  works  of  an  additional  capacity 
for  the  diversion  thereof,  but  demand  strict  proof 
thereof. 

V. 
Defendants  have  no  knowledge,  information  or  be- 
lief as  to  enable  them  to  answer  the  allegation  that 
the  said  1647  second  feet  is  the  first  government  ap- 
propriation from  Boise  River  and  is  under  date  of 
priority  of  December  4,  1903,  but  demand  strict 
proof  thereof. 

VI. 

As  to  the  allegations  contained  in  paragraph  IX 
of  said  Bill  of  Complaint,  that  the  said  1647  second 
feet  have  been  actually  diverted  through  the  said 
irrigation  works  of  the  Government  Boise  Project, 
and  applied  to  the  beneficial  use  in  the  irrigation  of 
the  lands  included  in  said  project,  these  defendants 
have  not  sufficient  information  or  belief  to  enable 
them  to  answer,  but  demand  strict  proof  thereof. 

VII. 

Admit  the  allegations  contained  in  paragraph  X 
of  said  Bill  of  Complaint. 

VIII. 

Answering  paragraph  XI  of  said  Bill  of  Com- 
plaint, admit  that  the  complainant,  the  United  States 
of  America,  was  not  a  party  to  said  suit,  nor  served 
with  process,  but  deny  that  its  rights  in  and  to  the 
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subject  matter  of  said  action  were  not  determined 
in  said  decree,  and  deny  that  said  decree  did  not  pur- 
port to  determine  the  rights  of  the  United  States 
and  all  other  parties  or  persons  interested  in  the  sub- 
ject matter  of  said  action,  including  the  United 
States,  and  deny  that  said  decree  did  not  purport  to 
determine  the  rights  of  any  of  the  parties  thereto 
as  against  the  United  States;  but,  on  the  contrary, 
these  defendants,  and  each  of  them,  allege  that  the 
complaint  in  said  action  on  which  the  decree  men- 
tioned in  paragraph  X  of  Plaintiff's  Bill  of  Com- 
plaint was  entered  was  filed  in  the  District  Court  of 
the  Third  Judicial  District  of  the  State  of  Idaho,  in 
and  for  the  County  of  Canyon,  now  the  District  Court 
of  the  Seventh  Judicial  District  of  the  State  of  Ida- 
ho, in  and  for  the  County  of  Canyon,  at  4  o'clock 
P.  M.,  August  20,  1902,  at  which  time  the  plaintiff 
herein  had  no  right,  title  or  interest  in  or  to  the  use 
of  any  water  of  Boise  River,  and  was  not  a  neces- 
sary party. 

IX. 

Admit  all  the  allegations  of  paragraph  XII  of 
Plaintiff's  Bill  of  Complaint,  excepting  the  allega- 
tion contained  in  the  following  words,  ''and  vacated 
the  order  of  the  District  Court,"  but  defendants,  and 
each  of  them,  deny  that  said  Supreme  Court  vacated 
the  order  of  the  District  Court. 

X. 

Deny  that  each  year  since  said  decision  of  the  Su- 
preme Court  for  a  period  of  four  years  past,  the 
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District  Court  has  each  year  made  a  temporary  or- 
der or  decree  for  that  year,  or  any  portion  of  the 
year,  except  as  hereinafter  alleged,  or  established  for 
each  year  a  higher  duty  of  water  than  that  provided 
in  the  decree  of  the  District  Court  of  1906,  except  as 
hereinafter  alleged ;  and  denies  that  the  said  District 
Court  has  ever  established  six-tenths  of  an  inch  per 
acre  as  the  duty  of  water  for  any  season,  but,  on  the 
contrary,  allege  that  during  the  early  part  of  the  ir- 
rigation season  there  is  an  abundance  of  water  in 
Boise  River  to  supply  all  the  appropriators  named 
in  said  decree  with  water  to  the  amount  so  named, 
and  that  each  year  during  the  latter  part  of  July, 
or  the  early  part  of  August,  the  waters  of  Boise 
River  become  insufficient  to  supply  the  appropriators 
named  in  said  decree  with  the  amount  so  named,  and 
remain  so  during  the  remainder  of  said  season,  and 
that  ever  since  said  decision  of  the  Supreme  Court  of 
the  State  of  Idaho,  and  for  four  years  last  past,  there 
was,  and  is,  a  general  understanding  among  the  at- 
torneys in  the  case  of  the  Farmers  Co-operative  Ditch 
Company,  a  corporation,  vs.  the  Riverside  Irrigation 
District,  a  corporation,  et  al,  that  the  said  decree  as 
above  set  forth  should  be  followed  each  year  until 
such  times  as  the  waters  of  Boise  River  become  insuf- 
ficient to  supply  the  appropriators  named  in  said  de- 
cree, and  that  when  said  waters  of  the  Boise  River 
become  insufficient  to  supply  the  said  appropriators 
of  Boise  River  in  accordance  with  the  terms  of  said 
decree,  an  appropriator  who  has  a  late  appropria- 
tion came  into  said  district  court,  the  court  which  has 
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the  jurisdiction  of  said  action,  asking  that  a  tem- 
porary order  be  made  by  said  district  court  for  a 
higher  duty  of  water  than  that  named  in  said  de- 
cree during  the  remainder  of  the  irrigating  season 
for  that  specific  year ;  and  that  each  year  during  the 
four  years  last  past,  an  appropriator  who  is  a  late 
appropriator  under  said  decree  of  the  waters  of 
Boise  River,  has  filed  a  petition  in  the  said  District 
Court,  during  the  latter  part  of  July  or  the  early 
part  of  August,,  and  on  such  petition  has  obtained 
a  temporary  order  from  said  District  Court,  estab- 
lishing a  higher  duty  of  water  than  that  established 
in  the  decree  above  mentioned  during  the  remainder 
of  such  irrigation  season  or  until  a  further  order  of 
the  court,  which  temporary  order  had  for  its  basis 
a  certain  per  cent  or  part  of  the  water  alloted  under 
the  original  decree.  That  during  each  irrigating 
season  during  said  time,  and  in  accordance  with  said 
understanding,  as  above  alleged,  the  Water  Commis- 
sioner and  Water  Master  of  Boise  River  distributed 
the  water  of  Boise  River  under  said  decree  and  until 
such  times  when  they  were  directed  to  do  differently 
by  said  temporary  order. 

XI. 

Deny  that  six-tenths  of  a  miner's  inch  per  acre  has 
been  found  by  actual  use  and  experience,  or  actual 
use  or  experience,  during  the  period  of  four  years, 
or  at  any  other  time,  or  at  all,  to  be  sufficient  for  the 
irrigation  of  the  lands  entitled  to  receive  water  from 
Boise  River,  but  on  the  contrary  allege  that  it  has 
been  found  by  actual  use  and  experience  that  it  re- 
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quires  one  miner's  inch  per  acre  to  irrigate  the  lands 
entitled  to  receive  water  from  Boise  River  during 
the  early  part  of  the  irrigation  season  and  until 
about  July  20th  of  each  year  and  that  a  less  amount 
per  acre  has  been  found  to  be  sufficient  during  the 
remainder  of  the  irrigation  season. 

XIL 

Answering  paragraph  XVI  of  said  Bill  of  Com- 
plaint, deny  that  the  order  and  decree  entered  by  the 
District  Court  in  1906  is  not  now  in  effect. 

XIII. 

Defendants  deny  that  at  the  present  time  no  order 
or  decree  of  any  kind  has  been  issued  by  the  court  for 
the  distribution  of  the  water  during  a  part  of  the  irri- 
gation season  of  1913,  or  that  no  party  has  presented 
to  the  court  an  application  for  a  temporary  order  of 
the  court  to  distribute  the  waters  of  Boise  River 
for  a  portion  of  the  season  of  1913,  but  on  the  con- 
trary allege  that  the  District  Court  of  the  Seventh 
Judicial  District  of  the  State  of  Idaho,  in  and  for 
the  County  of  Canyon,  had,  and  has  had,  for  seven 
years  last  past,  jurisdiction  of  the  subject  matter  of 

this  action,  and  that  on  or  about  the day  of 

July,  1913,  a  petition  was  filed  in  said  court  by  the 
New  York  Canal  Company,  Limited,  one  of  the  de- 
fendants and  cross-complainants  in  said  action,  ask- 
ing for  a  temporary  order,  and  that  notice  was  given 
by  Cavanah,  Blake  &  MacLane,  attorneys  for  said 
defendant,  the  New  York  Canal  Company,  Limited, 
which  notice  is  hereinafter  set  out  in  paragraph  V 
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of  defendants'  further  answer,  and  is  hereby  refer- 
red to  and  made  a  part  hereof ;  and  that  on  or  about 
the  18th  day  of  July,  1913,  the  said  District  Court 
of  the  Seventh  Judicial  District  of  the  State  of  Idaho, 
in  and  for  the  County  of  Canyon,  made  an  order  upon 
said  petition,  which  order  is  set  out  in  paragraph  V 
of  defendants'  further  answer,  and  is  hereby  refer- 
red to  and  made  a  part  hereof. 

XIV. 

Answering  paragraph  XVIII  of  said  Bill  of  Com- 
plaint, deny  that  the  amount  of  the  rights  of  the  sev- 
eral apropriators  from  Boise  River  is  not  now  de- 
creed by  the  court,  or  that  no  order  has  been  issued 
for  the  distribution  thereof,  but  on  the  contrary  al- 
lege that  the  amount  of  the  rights  of  the  several  ap- 
propriators  from  said  Boise  River  was  decreed  by 
the  District  Court  of  the  Third  Judicial  District  on 
the  18th  day  of  January,  1906,  as  heretofore  alleged 
in  said  Bill  of  Complaint,  and  that  said  order  and  de- 
cree is  now  in  force  and  effect,  and  governs  the  dis- 
tribution of  water  to  the  several  appropriators  from 
said  Boise  River. 

XV. 

Answering  paragraph  XIX,  admit  that  Elias 
Marsters  and  E.  F.  Lakin  are  respectively  water 
commissioner  and  water  master,  having  charge  of 
the  distribution  of  water  from  said  Boise  River.  De- 
ny that  said  Elias  Marsters  and  E.  F.  Lakin,  without 
authority  of  any  decree  or  order  of  the  court,  have 
gone  upon  the  Government  diversion  works,  or  have 
threatened  to  interfere  with  the  Government  head- 
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gates,  or  to  break  or  unlock  the  locks  on  the  Govern- 
ment headgates,  or  shut  down  the  Government  head- 
gates,  or  put  in  effect  the  said  decree  of  the  District 
Court  of  1906,  or  to  deliver  to  certain  canals  water 
in  excess  of  one  miner's  inch  per  acre,  or  to  shut  the 
water  out  of  the  Government  Canal  in  violation  of  the 
decision  of  the  Supreme  Court,  or  without  authority, 
in  any  manner  whatsoever,  save  by  the  authority  and 
in  the  manner  hereinafter  in  this  answer  set  forth. 

XVI. 

Answering  paragraph  XX  of  said  Bill  of  Com- 
plaint, these  defendants,  and  each  of  them,  deny  that 
there  was  an  abundance  of  water  flowing  in  Boise 
River  at  the  time  of  the  filing  of  said  Bill  of  Com- 
plaint to  supply  the  appropriations  made  in  said  de- 
cree and  the  complainant  herein,  and  other  appropri- 
ations made  subsequent  to  said  decree,  upon  the 
basis  of  six-tenths  of  a  miner's  inch  per  acre,  or  any 
other  reasonable  or  proper  duty  of  water,  but,  on 
the  contrary,  allege,  that  during  the  latter  part  of 
July  and  August  of  each  year,  there  is  not  sufficient 
water  in  Boise  River  to  give  the  appropriations  con- 
tained in  said  decree  six-tenths  of  an  inch  per  acre. 

XVII. 

Defendants,  and  each  of  them,  deny  that  the  said 
Government  Boise  Project  includes  approximately 
240,000  acres  of  land,  or  any  other  number  of  acres 
of  land  over  and  above  150,000  acres  of  land. 

XVIII. 

Answering  paragraph  XXII  of  said  Bill  of  Com- 
plaint, deny  that  of  this  amount  about  eighty  thou- 
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sand  acres,  or  any  other  number  of  acres,  has  a  par- 
tial water  supply  from  other  sources  prior  to  the 
construction  of  the  Government  irrigation  works,  or 
is  under  contract  to  the  Government  for  a  supple- 
mental supply  of  water  from  the  Government  works. 
And  deny  that  about  one  hundred  and  sixty  thou- 
sand acres,  or  any  other  number  of  acres,  was  en- 
tirely without  water  supply  until  the  construction  of 
the  Government  irrigation  works,  or  has  no  other 
source  of  supply  of  water  except  from  the  Govern- 
ment works. 

XIX. 

As  to  the  allegations  contained  in  paragraph 
XXIIL  of  said  Bill  of  Complaint,  that  upon  160,000 
acres,  about  2,000  homestead  entrymen  and  land 
owners  have  settled  with  their  families,  and  have 
cleared  the  land  and  put  it  under  cultivation,  and 
are  growing  crops  thereon,  which  crops  will  be  ruin- 
ed and  destroyed  if  they  are  deprived  of  water  with 
which  to  irrigate  the  same,  and  that  the  settlers  and 
entrymen  are  also  dependent  upon  the  water  supply 
from  the  Government  canal  for  necessary  water  for 
domestic  purposes,  and  for  the  purpose  of  watering 
their  stock,  these  defendants  have  not  sufficient  in- 
formation or  belief  to  enable  them  to  answer,  but 
demand  strict  proof  thereof. 

XX. 

Answering  paragraph  XXIV  of  said  Bill  of  Com- 
plaint, these  defendants,  and  each  of  them,  deny  that 
six-tenths  of  a  miner's  inch  per  acre  is  a  reasonable 
and  proper  duty  of  water  during  the  whole  of  the 
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irrigation  season,  or  that  one  miner's  inch  per  acre 
during  a  portion  of  the  irrigation  season  is  an  exces- 
sive or  wasteful  duty  of  water,  but  on  the  contrary 
allege  that  during  a  portion  of  an  irrigation  season, 
to-wit,  from  the  commencement  of  the  irrigation 
season  to  about  the  20th  day  of  July  of  each  season, 
a  reasonable  and  proper  duty  of  water  is  one  min- 
er's inch  per  acre,  and  that  for  the  remaining  por- 
tion of  an  irrigation  season  a  less  amount  than  one 
miner's  inch  per  acre  is  a  reasonable  and  proper 
duty  of  water,  but  that  six-tenths  of  an  inch  is  too 
high  a  duty  of  water  even  for  said  portion  of  an  irri- 
gation season ;  and  deny  that  under  a  reasonable  and 
proper  duty  of  water  the  crops  on  thousands  of  acres 
of  land  under  the  Boise  project  would  be  saved  from 
loss  and  injury. 

XXL 

Answering  paragraph  XXV  of  said  Bill  of  Com- 
plaint, deny  that  any  injury  will  be  done  to  any  en- 
tryman  or  to  the  United  States,  if  said  water  supply 
is  shut  off. 

XXII. 

Answering  paragraph  XXVI  of  said  Bill  of  Com- 
plaint, deny  that  said  complainant  will  be  damaged 
in  the  sum  of  $10,000.00  per  day,  or  any  other  sum 
or  amount  for  each  or  every  or  any  day  that  the  wa- 
ter is  shut  out  of  said  Government's  canal,  but  speci- 
fically deny  that  the  water  has,  at  any  time,  been 
wrongfully  and  illegally,  or  wrongfully  or  illegally 
shut  out  of  said  Government's  canal  by  these  defend- 
ants, or  either  of  them,  or  that  defendants,  or  any 
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of  them,  wrongfully  or  illegally  threatened  to  do 
so. 

These  defendants,  and  each  of  them,  for  a  further 
and  affirmative  defense  to  said  Bill  of  Complaint, 
allege  as  follows : 

I. 

That  on  the  18th  day  of  January,  1906,  the  Dis- 
trict Court  of  the  Third  Judicial  District  of  the  State 
of  Idaho,  in  and  for  Canyon  County,  now  the  District 
Court  of  the  Seventh  Judicial  District  of  the  State 
of  Idaho,  in  and  for  Canyon  County,  rendered  its  de- 
cree establishing  the  priorities  of  the  different  ap- 
propriators  of  the  waters  of  Boise  River,  and  the 
amount  of  water  which  each  appropriator  was  en- 
titled to,  as  follows,  to-wit: 


No.       Appropriator.  Inches. 

1  Thomas  Davis 110 

2  Jacobs  Canal  Co 1000 

3  The  Middleton  Mill  Ditch 

Co 640 

4  Thomas  Andrews 165 

5  T.  C.  Catlin  and  Polette 

Mace   143 

6  T.  C.  Catlin 165 

7  C.  C.  Havird 165 

8  Pioneer  Dixie  Ditch  Co. .  1000 

9  Siebenberg    Co-operative 

Ditch  Co 671 

10  Allen  V.  Webster 60 

11  J.  F.  Yaryan  33 


Date  of 

Priority. 

June  1, 

1864 

June  1, 

1864 

June  1, 

1864 

June  1, 

1864 

June  1, 

1864 

June  1, 

1864 

June  1, 

1864 

Sept.  1, 

1864 

June  1, 

1865 

June  1, 

1865 

June  1, 

1865 
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12  James  L.  Graham,  Frank 

N.  Graham    and  Wil- 
liam Gilbert  220  June  1, 1865 

13  Eureka  Water  Co 1666  June  1,  1865 

14  New  Union  Ditch  Co.  .  . .     688  June  1, 1865 

15  Boise   Valley   Irrigation 

Ditch  Co. 2729  June  1,  1865 

16  W.  H.  Ridenbaugh  and  A. 

Rossi   460  June  1, 1865 

17  W.  H.  Ridenbaugh  and  A. 

Rossi   13290  June  1, 1865 

18  The    Denver    and    Idaho 

Land  Co 40  June  1,  1865 

19  Marthat  Bowman 144  June  1, 1865 

20  Bird  Bowman 320  June  1,  1865 

21  G.  W.  Gess 145  June  1,  1865 

22  Robert  McGuire 160  June  1,  1865 

23  C.  W.  Cooper 160  June  1, 1865 

24  J.  D.  Rowland 120  June  1,  1865 

25  Draper  &  Wells 197  June  1, 1865 

26  Thomas  J.  Palmer 80  June  1,  1865 

27  Noah  W.  Palmer  . . 79  June  1,  1865 

2S     J.  N.  Tucker 350  June  1, 1865 

29  Thomas  Andrews 300  June  1, 1865 

30  Joseph  Perrault  and  Rich- 

ard Z.  Johnson 2500  May  1,  1866 

31  William  P.  Kennedy 130  June  1, 1866 

32  Frank  L.  Leonard,  Edna 

C.   Leonard,    J.    S.    D. 
Manville  and  Estate  of 

Albert  Shervin 175  June  1,  1866 
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33  Boise  City  Canal  Co.  . . . 

34  Franklin  Ditch  Co 

35  Canyon  County  Water  Co. 

36  Martha  E.  McCarthy  . . . 

37  H.  D.  Goodman  and  Dora 

Goodman ". . 

T.  T.  Johnson 

C.  B.  Ross,  C.  H.  Alien, 

Edgar  Dilley  and  W. 

H.  Ross 

S.  S.  Gray 

John  Mammon 

Isaac  Bedal   

Frederick  Oda  

Prior  Burnett 

Pioneer  Dixie  Ditch  Co.. 
The  Mason  Creek  Ditch 

Co 

47  T.  W.  Boone 

48  W.  J.  Hamming 

The  State  of  Idaho  and 

others  (Pioneer  Canal) 
The  Barber  Lumber  Co. . 

Thomas  Andrews 

T.  C.  Catlin  and  Polette 

Mace   

Peter  Meeves  

The  Middleton  Mill  Ditch 

Co 

J.  F.  Yaryan 

J.  F.  Yaryan 


38 
39 


40 
41 
42 
43 
44 
45 
46 


49 

50 
51 
52 

53 
54 

55 
56 


1903 

770 

3790 

705 

185 
160 


427 

70 

90 

80 

180 

425 

1772 

1860 
175 
130 

1286 

112 

65 

393 
90 

1685 
35 
70 


June  1, 1866 
June  3, 1866 
June  1, 1867 
June  1, 1868 

June  1, 1868 
June  1, 1868 


June  1 
June  1 
June  1 
June  1 
June  1 
June  1 
June  1 

June  1 
June  1 
June  1 

June  1 
June  1 
June  1 

June  1 
June  1 

June  1 
June  1 
June  1 


1868 
1868 
1869 
1869 
1869 
1869 
1869 

1869 
1869 
1870 

1870 
1870 
1870 

1871 
1871 

1871 
1872 
1872 
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57  Mary  G.  Davis 220  June  1 

58  Edward  N.  Hart 165  June  1 

59  T.  W.  Boone 110  June  1 

60  The  Farmers'  Co-opera- 

tive Ditch  Co 500  June  1 

61  Heirs  of  Edward  and  Ma- 

ry Clark 115  June  1 

62  John  Cecil 22  June  1 

63  Thomas  H.  Aikens 260  June  1 

64  W.  H.  Conway 45  June  1 

65  Middleton  Water  Co.  ...  5704  June  1 

66  Joseph  Perrault  and  Rich- 

ard Z.  Johnson 10000  July  1 

67  Nampa  and  Meridian  Ir- 

rigation District 8500  May  1 

68  John  Mammon 210  June  1 

69  Julia  Mammon 168  June  1 

70  Charles  Allen 440  June  1 

71  R.  H.  Stockton 220  June  1 

72  New  Dry  Creek  Ditch  Co.  1566  June  1 

73  D.  Mumford 200  June  1 

74  Smith  Stockton 88  June  1 

75  Isham  Joplin 120  June  1 

76  Joseph  Goble 45  Oct.20 

77  Franklin  Ditch  Co 1380  Oct.29 

78  Allen  V.  Webster 45  June  1 

79  Susie  Campbell 30  June  1 

80  J.  T.  Barber 80  June  1 

81  Sonora  Joplin 170  June  1 

82  S.  W.  Hutchinson 22  June  1 

83  Johnson 22  June  1 


1872 
1872 
1874 

1875 

1876 
1876 

1877 
1877 
1877 

1877 

1878 
1878 
1878 
1878 
1878 
1879 
1879 
1880 
1880 
1880 
1880 
1882 
1882 
1882 
1882 
1882 
1882 
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84  Andrew  J.  Joplin 143  June  1, 1882 

85  James  L.  Graham 110  June  1, 1882 

86  The   Farmers'   Co-opera- 

tive Ditch  Co 1000  June  1, 1883 

87  Francis  M.  Joplin 45  June  1,  1883 

88  W.  A.  Black 600  June  1, 1883 

89  Eureka  Ditch  Co 1085  Nov.  9, 1883 

90  Pioneer  Irrigation  Dist. .   2655  June  1, 1884 

91  Riverside  Irrigation  Dis- 

trict     1000  June  1, 1884 

92  The  Settlers'  Canal  Co. . .   4958  Oct.17, 1884 

93  New  Dry  Creek  Ditch  Co.     761  June  1,  1886 

94  Thomas  Davis 670  June  1, 1886 

95  William  C.  Young,  Lizzie 

Young     and      Estella 

Young 200  Jan.23, 1887 

96  American  Ditch  Associa- 

tion     2390  Oct.  1, 1887 

97  New  Dry  Creek  Ditch  Co.     393  June  1, 1888 

98  A.  V.  Linder 200  June  1,  1888 

99  Levi  Smith 65  June  1, 1888 

100  Charlotte  Calhoun 70  June  1, 1888 

101  E.  J.  Linder 73  June  1,  1888 

102  Lizzie  Everett 60  June  1,  1888 

103  Jesse  Wilson 70  June  1,  1888 

104  Thomas  Andrews 45  June  1, 1888 

105  The    Farmers'    Co-Op. 

DHch  Co 2500  July  1,  1888 

106  Nampa  &  Meridian  Irrig. 

District 18542  Aug.20,  1888 

107  Charles  H.  Miller 3  May  1,  1889 
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108  Loomis  L.  Hoseley 1  May  1,  1889 

109  Steve  Utter,  John  Utter  & 

C.  B.  Taylor 120  May  1,  1889 

110  South  Boise  Mutual  Irri- 

gation Co 300  May  1,  1889 

111  Estate  of  J.  H.  Gallagher     147  May  1,  1889 

112  Annie  H.  Togarty 21/2  May  1,  1889 

113  Grace  Call 5  May  1,  1889 

114  Samuel  H.  Canfield 11/2  May  1,  1889 

115  Sonora  Joplin 3  June  1,  1889 

116  Sonora  Joplin 60  June  1,  1889 

117  Pioneer  Irrigation  Dist .  .  10000  Sept.  1,  1890 

118  W.  H.  Conway 110  June  1,  1891 

119  Thomas  Davis 27  June  1,  1891 

120  The  Middleton  Ditch  Co.     850  June  1,  1891 

121  Thomas  Andrews 175  June  1,  1891 

122  The  Settlers'  Canal  Co. .   3572  June  1,  1891 

123  Thomas  H.  Aikens 40  June  1,  1891 

124  Riverside  Irrig.  District.   4000  May  1,  1893 

125  R.  H.  Stockton 88  June  1,  1894 

126  Farmers  Union  Ditch  Co .   5500  July  2,  1894 

127  Charles  Rim  &  Jane  Keoh       50  May  1,  1895 

128  Mathew  Casey 53  July  1,  1895 

129  The  Farmers  Co-op.  Ditch 

Co 4175  July  1,  1896 

130  Riverside  Irrig.  District.   1000  Oct.   1,  1899 

131  New  York  Canal  Co 10955  Mar.23  1900 

132  Canyon  Ditch  Co 500  May  17,  1900 

133  Riverside  Irrig.  Dist 3500  June  1,  1901 

134  Canyon  Ditch  Co 277  Oct.  25,  1901 

135  Pioneer  Irrig.  Dist 2817  Apr.  1,  1904 
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11. 

That  the  total  amount  of  water  decreed  as  afore- 
said was  158,235  miners'  inches  or  3164.7  second 
feet. 

III. 

That  all  said  rights  so  decreed  are  prior  and  sup- 
erior to  the  rights  of  the  United  States  Government 
as  alleged  in  said  Bill  of  Complaint. 

IV. 

That  the  said  suit  of  the  Farmers'  Co-Operative 
Ditch  Company,  a  corporation,  vs.  Riverside  Irriga- 
tion District,  a  corporation,  et  al.,  in  which  said  de- 
cree was  entered  as  aforesaid,  was  commenced  by 
the  filing  of  an  Amended  Complaint  on  the  20th  day 
of  August,  1902,  at  4  o'clock  P.  M.,  in  the  District 
Court  of  the  Third  Judicial  District  of  the  State  of 
Idaho,  in  and  for  Canyon  County,  (now  the  District 
Court  of  the  Seventh  Judicial  District  of  the  State  of 
Idaho,  in  and  for  Canyon  County),  and  that  at  said 
time,  and  for  a  long  time  thereafter,  the  above  named 
complainant  had  no  right,  title  or  interest  in  or  to 
the  use  of  any  of  the  waters  of  Boise  River. 

V. 

That  during  the  early  part  of  the  irrigation  sea- 
son there  is  an  abundance  of  water  in  Boise  River 
to  supply  all  the  appropriators  named  in  said  decree 
with  water  to  the  amount  so  named,  and  that  each 
year  during  the  latter  part  of  July,  or  in  the  early 
part  of  August,  the  water  of  Boise  River  becomes 
insufficient  to  supply  the  appropriators  named  in 
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said  decree  with  the  amount  so  named,  and  remain 
so  during  the  remainder  of  said  season,  and  that  ever 
since  said  decision  of  the  Supreme  Court  of  the  State 
of  Idaho,  and  for  four  years  last  past,  there  was, 
and  is,  a  general  understanding  among  the  attorneys 
in  the  case  of  the  Farmers'  Co-Operative  Ditch  Com- 
pany, a  corporation,  vs.  the  Riverside  Irrigation  Dis- 
trict, a  corporation,  et  al.,  that  the  said  decree  as 
above  set  forth  should  be  followed  each  year  until 
such  times  as  the  waters  of  Boise  River  become  in- 
sufficient to  supply  the  appropriators  named  in  said 
decree,  and  that  when  said  waters  of  the  Boise  River 
become  insufficient  to  supply  the  said  appropriators 
of  Boise  River  in  accordance  with  the  terms  of  said 
decree,  an  appropriator  who  has  a  late  appropriation 
came  into  said  district  court,  the  court  which  has  the 
jurisdiction  of  said  action,  asking  that  a  temporary 
order  be  made  by  said  district  court  for  a  higher  duty 
of  water  than  that  named  in  said  decree  during  the 
remainder  of  the  irrigation  season  for  that  specific 
year ;  and  that  each  year  during  the  four  years  last 
past,  an  appropriator  who  is  a  late  appropriator 
under  said  decree  of  the  v/aters  of  Boise  River,  has 
filed  a  petition  in  the  said  district  court,  during  the 
latter  part  of  July  or  the  early  part  of  August,  and 
on  such  petition  has  obtained  a  temporary  order  from 
said  district  court,  establishing  a  higher  duty  of 
water  than  that  established  in  the  decree  above  men- 
tioned during  the  remainder  of  such  irrigation  sea- 
son or  until  a  further  order  of  the  court,  which  tem- 
porary order  had  for  its  basis  a  certain  per  cent  or 
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part  of  the  water  allotted  under  the  original  decree. 
That  during  each  irrigating  season  during  said  time, 
and  in  accordance  with  said  understanding,  as  above 
alleged,  the  Water  Commissioner  and  Water  Master 
of  Boise  River  distributed  the  water  of  Boise  River 
under  said  decree  and  until  such  times  when  they 
were  directed  to  do  differently  by  said  temporary  or- 
der. That  in  accordance  with  said  understanding^ 
the  New  York  Canal  Company,  Limited,  one  of  the 
defendants  and  cross-complainants  in  the  said  suit 
of  the  Farmers'  Co-Operative  Ditch  Company  vs. 
Riverside  Irrigation  District,  et  al.,  filed  in  the  early 
part  of  July,  1913,  a  petition  asking  for  a  temporary 
order,  on  which  petition  a  notice  was  served  on  the 
different  parties  in  said  action,  which  notice  is  des- 
cribed as  follows,  towit : 

In  the  District  Court  of  the  Seventh  Judicial  District 
of  the  State  of  Idaho,  in  and  for  Canyon  County. 

FARMERS'  CO-OPERATIVE  DITCH  COMPANY, 

Plaintiff, 
vs. 
RIVERSIDE   IRRIGATION   DISTRICT,  ET  AL., 

Defendants. 

NOTICE. 

To  the  above-named  Plaintiff  and  to  all  of  the  above- 
named  Defendants  and  their  Attorneys,  with  the 
exception  of  the  Neiv  York  Canal  Company,  Ltd.^ 
vjhich  Company  is  making  the  application  herein. 
You  and  each  of  you  will  please  take  notice  that 
the  defendant,  the  New  York  Canal  Company,  Lim- 
ited, will,  on  the  18th  day  of  July,  1913,  at  the  hour 
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of  2  o'clock,  P.  M.  of  said  day,  or  as  soon  thereafter 
as  counsel  may  be  heard,  at  the  Chambers  of  the 
Honorable  E.  L.  Bryan,  Judge  of  the  Seventh  Judi- 
cial District  of  the  State  of  Idaho,  in  and  for  the 
County  of  Canyon,  at  Caldwell,  Idaho,  or  in  open 
court  on  said  day,  move  the  said  Judge  of  the  above 
entitled  court  to  make  an  order  authorizing  and  di- 
recting the  Water  Commissioner  of  the  Third  Dis- 
trict of  Idaho,  during  the  remainder  of  the  irrigation 
season  of  1913,  to  distribute  the  water  of  the  Boise 
River  on  the  basis  of  six-tenths  of  an  inch  per  acre 
for  each  acre  of  land  v/atered  from  said  river. 

Said  motion  will  be  made  upon  the  pleadings,  files 

and  record  in  the  said  cause,  and  affidavits  filed,  or 

hereafter  to  be  filed. 

CAVANAH,  BLAKE  &  MacLANE, 

Attorneys  for  defendant.  New  York  Canal 

Company,  Limited, 

Residence,  Boise,  Idaho. 
Dated  July  11th,  1913. 

and  that  on  or  about  the  18th  day  of  July,  1913,  the 

said  District  Court  of  the  Seventh  Judicial  District 

of  Idaho,  in  and  for  the  County  of  Canyon,  made  a 

temporary  order  on  said  petition,  which  order  is  as 

follows,  to-wit : 

In  the  District  Court  of  the  Seventh  Judicial  District 

of  Idaho,  in  and  for  the  County  of  Canyon, 
FARMERS  CO-OPERATIVE  DITCH  COMPANY, 

Plaintiff, 

vs. 

RIVERSIDE  IRRIGATION  DISTRICT,    ET  AL., 

Defendants. 
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ORDER. 

Now  on  this  18th  day  of  July,  1913,  on  the  appli- 
cation of  the  New  York  Canal  Company,  Limited, 
one  of  the  defendants  and  cross-complainants  in  the 
above  entitled  action,  before  the  undersigned.  Judge 
of  the  District  Court  of  the  Seventh  Judicial  District 
of  the  State  of  Idaho,  in  and  for  the  County  of  Can- 
yon,came  regularly  on  for  hearing  the  evidence  upon 
the  part  of  said  defendant  and  cross-complainant, 
New  York  Canal  Company,  Limited,  and  no  evidence 
being  offered  by  the  plaintiff,  nor  any  of  the  other 
defendants  and  cross-complainants,  the  undersigned 
Judge  finds  that  all  of  the  facts  set  forth  in  said  ap- 
plicatio  nare  true,  and  that  the  prayer  of  said  appli- 
cation should  be  granted. 

It  is,  therefore,  ordered  that  from  and  after  the 
date  hereof  and  during  the  remainder  of  the  irriga- 
tion season  of  1913,  the  duty  of  water  be,  and  the 
same  is  hereby  fixed  at  six-tenths  of  a  miner's  inch 
per  acre,  measured  at  the  point  of  diversion  from 
Boise  River,  the  same  being  six-tenths  of  the  amount 
of  water  allotted  under  the  original  decree  herein, 
and  the  Water  Commissioner  of  the  Third  District 
of  Idaho  is  hereby  directed  during  the  remainder  of 
the  irrigation  season  of  1913,  to  distribute  the  wat- 
ers of  Boise  River  in  accordance  to  the  priorities 
heretofore  found  by  the  Court  in  the  above  entitled 
cause,  giving  to  each  of  said  parties  the  proportion 
above  specified,  of  the  amount  allotted  under  the 
original  decree,  namely,  six-tenths  of  the  original 
decreed  amounts,  being  in  effect  for  all  lands  a  duty 
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of  water  of  six-tenths  of  a  miner^s  inch   per   acre 

measured  at  the  point  of  diversion.      The    Capital 

Water  Co.  is  excepted  from  this  order. 

Dated  July  18th,  1913. 

ED  L.  BRYAN, 

District  Judge. 

That  the  amount  of  water  flowing  in  Boise  River 
at  the  time  of  the  acts  complained  of  in  complainant^s 

Bill  of  Complaint  did  not  exceed second  feet, 

to  any  of  which  the  said  complainant  was  not  enti- 
tled. 

VI. 

That  Section  3269,  Revised  Codes  of  Idaho,  pro- 
vides as  follows : 

^*Sec.  3269.  There  shall  be  appointed  one 
water  commissioner  for  each  of  the  water  divi- 
sions by  this  chapter  created,  who  shall  be  ap- 
pointed by  the  Governor,  with  the  consent  of  the 
Senate,  and  who  may  be  removed  for  cause. 
Said  water  commissioners  shall  each  be  appoint- 
ed to  hold  office  for  a  period  of  six  years,  or  until 
their  successors  are  appointed,  and  shall  have 
qualified,  one  commissioner  retiring  and  his  suc- 
cessor being  appointed  each  odd  numbered  year ; 
Provided,  That  the  present  commissioners  shall 
hold  office  until  the  expiration  of  their  respec- 
tive terms.  Such  water  commissioners  shall 
possess  such  theoretical  knowledge  of  the  science 
of  hydraulics  as  will  enable  them  to  supervise 
the  construction  of  such  measuring  devices  as 
may  be  necessary  to  place  in  any  ditch,  canal  or 
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stream  for  the  proper  measurement  of  the  wa- 
ter. They  shall  be  acquainted  with  the  streams 
of  their  divisions  and  shall  be  capable  of  in- 
structing the  water  master  who  may  be  placed 
in  charge  of  such  streams  in  all  matters  in  re- 
lation to  the  distribution  of  the  water  of  such 
streams  in  accordance  with  the  priorities  of 
the  rights  of  those  using  such  waters/' 

That  Section  3270,  Revised  Codes,  provides  as  fol- 
lows: 

^^Sec.  3270.     Each  commissioner  shall  reside 
in  the  water  division  for  which  he  is  appointed. 
The  commissioner  of  each  water  division  shall 
have  immediate  direction  and  control  of  the  acts 
of  the  water  masters,  and  of  the  distribution  of 
water  from  all  the  streams  to  the  canals  divert- 
ing therefrom  in  his  division,  and  shall  perform 
such  duties  as  shall  devolve  upon  him  as  a  mem- 
ber of  the  Board  of  Irrigation.     He  shall  also, 
under  the  general  supervision  of  the  State  En- 
gineer, execute  the  laws  relative  to  the  distri- 
bution of  water  in  accordance  with  the  rights  of 
priority  of  appropriation.    He  shall  also,  when 
so  directed  by  the  State  Engineer,  receive  proof 
of  completion,  and  make  inspection  and  exam- 
ination as  provided  in  section  3258  of  this  title, 
of  works  for  the  diversion  and  application  of 
water  under  any  permit,  where  the  point  of 
diversion  of  said  works  is  located  within  the 
boundaries  of  his  division;  and  he  shall  also, 
when  so  directed  by  the  State  Engineer,  receive 


vs.  United  States  of  America  53 

proof  of  the  beneficial  use  of  waters  diverted 
under  the  provisions  of  this  title  in  cases  where 
the  majority  of  the  lands  benefited  by  the  di- 
version works  in  question  lie  within  the  boun- 
daries of  his  division/^ 

That  Section  3274,  Revised  Codes  of  Idaho,  as 
amended  by  House  Bill  No.  68,  Tenth  Session  Legis- 
lature State  of  Idaho,  provides  as  follows : 

''Sec.  3274.  The  Board  of  Irrigation  shall  di- 
vide the  State  into  water  districts  in  such  man- 
ner that  each  public  stream  and  tributaries,  or 
independent  source  of  water  supply,  shall  con- 
stitute a  water  district;  Provided,  That  any 
streams  or  water  supply,  when  the  distance  be- 
tween the  extreme  points  of  diversion  thereon 
is  more  than  forty  (40)  miles  may  be  divided 
into  two  (2)  or  more  water  districts;  and  Pro- 
vided,  That  any  stream  tributary  to  another 
stream  may  be  constituted  into  a  separate  water 
district  when  the  use  of  the  waters  therefrom 
does  not  affect  or  conflict  with  the  rights  to  the 
use  of  the  waters  of  the  main  stream ;  and  Pro- 
vided, That  any  stream  may  be  divided  into  two 
(2)  or  more  water  districts,  irrespective  of  the 
distance  between  the  extreme  points  of  diver- 
sion, where  the  use  of  the  waters  of  such  stream 
by  appropriators  in  one  district  does  not  affect 
or  conflict  with  the  use  of  the  waters  of  such 
stream  by  appropriators  outside  such  district; 
and.  Provided,  That  this  section  shall  not  apply 
to  streams  or  water  supplies  whose  priorities  of 
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appropriation  and  use  have  not  been  adjudicated 
by  the  courts  having  jurisdiction  thereof." 

That  Section  3275,  Revised  Codes,  as  amended 
by  House  Bill  68,  Tenth  Session  of  the  Legislature 
of  the  State  of  Idaho,  provides  as  follows : 

''Section  3275.  There  shall  be  held  on  the 
first  Monday  of  March  of  each  year,  commencing 
at  2  o'clock  P.  M.,  a  meeting  of  all  persons  own- 
ing or  having  the  use  of  any  adjudicated  right, 
in  the  waters  of  the  stream  or  water  supply  com- 
prising such  district.  Such  meeting  shall  be 
held  at  some  place  within  the  water  district,  con- 
venient to  a  majority  of  those  entitled  to  vote 
thereat,  which  place  shall  be  designated  by  the 
water  commissioner  of  the  district,  and  he  shall, 
between  January  first  and  February  first  of 
each  year,  file  such  designation  with  the  county 
auditor  of  the  county  or  counties  within  which 
such  water  district  is  situated  and  shall  notify 
by  mail  all  persons,  companies  or  corporations 
known  by  him  to  own  or  claim  the  use  of  the 
waters  of  such  district,  and  should  said  water 
commissioner  fail  to  file  such  designation  by  Feb- 
ruary first,  the  district  judge  of  the  district 
within  such  water  district  or  portion  thereof,  is 
situated  shall,  upon  application  of  some  inter- 
ested person,  designate  the  place  of  holding  such 
meeting,  and  in  case  the  first  Monday  in  March 
has  passed,  such  district  judge  may  also  desig- 
nate the  time  of  holding  such  meeting. 
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At  such  meeting  there  shall  be  elected  a  water 
master  for  such  water  district,  and  such  other 
regular  assistants  as  such  meeting  shall  deem 
necessary,  and  such  meeting  shall,  prior  to  the 
election  of  such  water  master  and  assistants,  fix 
the  compensation  to  be  paid  them,  such  compen- 
sation not  to  exceed  four  dollars  ($4.00)  per 
day,  during  the  time  actually  engaged  in  the  per- 
formance of  their  duties.  At  such  meeting  each 
person  present  owning  or  having  the  use  for  the 
ensuing  irrigation  season  of  any  adjudicated 
right  equal  to  ten  (10)  inches  of  water  in  the 
stream  or  water  supply  comprising  such  water 
district  shall  be  entitled  to  one  (1)  vote.  Such 
meeting  shall  choose  a  chairman  and  secretary 
and  shall  determine  the  manner  and  method  of 
electing  water  masters  and  assistants.  Within 
five  (5)  days  after  such  meeting  the  chairman 
and  secretary  shall  forward  a  certified  copy  of 
the  minutes  of  such  meeting  to  the  Water  Com- 
missioner of  the  district ;  Provided,  That  a  cor- 
poration shall  be  considered  a  person  for  the 
purpose  of  this  section  and  shall  cast  its  vote 
by  some  one  to  be  designated  by  the  corporation ; 
and  Provided,  That  each  stockholder  in  said  cor- 
poration shall  be  entitled  to  as  many  votes  as 
he  shall  have  units  of  ten  miners'  inches  of  water, 
regularly  adjudicated,  in  the  stream  or  water 
supply  comprising  such  water  district ;  and  Pro- 
vided, That  should  said  meeting  not  be  held  or 
not  choose  a  water  master,  or  not  fix  the  com- 
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pensation  thereof,  then  the  Water  Commissioner 
of  the  district  may  appoint  such  water  master 
and  fix  his  compensation  not  exceeding  four  dol- 
lars  ($4.00)   per  day. 

The  Water  Commissioner  may,  at  any  time, 
remove  any  water  master  within  his  division  for 
failure  to  perform  his  duty  as  such  watermaster, 
upon  complaint  in  that  respect  being  made  to 
him  in  writing  by  any  person  owning  or  having 
the  right  to  the  use  of  an  adjudicated  right  in 
such  district,  and  the  Water  Commissioner  may 
appoint  a  successor  for  the  unexpired  term. 

Before  entering  upon  the  duties  of  his  office, 
said  water  master  shall  take  and  subscribe  an 
oath  before  some  officer  authorized  by  the  laws 
of  the  State  to  administer  oaths,  to  faithfully 
perform  the  duties  of  his  office,  and  shall  file  with 
the  Clerk  of  the  District  Court  in  the  county  in 
which  said  water  master  resides,  said  oath  and 
his  official  bond  in  the  penal  sum  of  five  hundred 
dollars  ($500.00), with  not  less  than  two  sure- 
ties, to  be  approved  by  the  judge  of  the  probate 
court  of  the  county  in  which  he  resides,  and  con- 
ditioned for  the  faithful  discharge  of  the  duties 
of  his  office." 

That  Sec.  3276,  Idaho  Revised  Codes,  provides  as 
follows : 

^^Section  3276.  All  water  masters  shall  make 
reports  to  the  Water  Commissioner  of  their  di- 
vision as  often  as  may  be  deemed  necessary  by 
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said  commissioner.  Said  reports  shall  contain 
the  following  information :  The  amount  of  wa- 
ter necessary  to  supply  all  the  ditches,  canals  and 
reservoirs  of  the  district;  the  amount  of  water 
actually  coming  into  the  district  to  supply  such 
ditches,  canals  or  reservoirs,  whether  such  sup- 
ply is  on  the  increase  or  decrease ;  what  ditches, 
canals  and  reservoirs  are  at  times  without  their 
proper  supply,  and  the  probability  as  to  what  the 
supply  will  be  during  the  period  before  the  next 
report  will  be  required,  and  such  other  informa-* 
tion  as  the  Water  Commissioner  of  the  division 
may  suggest.  Said  Water  Commissioner  shall 
carefully  file  and  preserve  such  reports,  and 
shall  from  them  ascertain  what  ditches,  canals 
and  reservoirs  are,  and  what  are  not,  receiving 
their  proper  supply  of  water,  and  if  it  shall  ap- 
pear that  in  any  district  of  that  division,  any 
ditch,  canal  or  reservoir  in  another  district  as 
ascertained  from  his  register,  he  shall  at  once 
order  such  post-date  ditch,  canal  or  reservoir 
shut  down,  and  the  water  given  to  the  elder 
ditch,  canal  or  reservoir,  his  orders  being  di- 
rected at  all  times  to  the  enforcement  of  priority 
of  appropriation,  according  to  his  tabulated 
statement  of  priorities,  to  the  whole  division, 
and  without  regard  to  the  district  within  which 
the  ditches,  canals  or  reservoirs  may  be  located. 
The  reports  of  water  masters  to  the  Water 
Commissioners  of  irrigation  shall  be  filed  and 
kept  in  the  office  of  the  State  Engineer." 
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That  Section  3277,  Revised  Codes,  as  amended 
by  House  Bill  68,  Tenth  Session  Legislature  of  the 
State  of  Idaho,  provides  as  follows : 

''Section  3277.  It  shall  be  the  duty  of  said 
water  master  to  distribute  the  waters  of  the  pub- 
lic stream,  streams,  or  water  supply,  comprising 
his  water  district,  among  the  several  ditches  tak- 
ing water  therefrom  according  to  the  prior 
rights  of  each  respectively,  in  whole  or  in  part, 
and  to  shut  and  fasten,  or  cause  to  be  shut  and 
fastened,  under  the  direction  of  the  Water  Com- 
missioner of  his  district,  the  headgates  of  ditches 
heading  from  such  stream,  streams  or  water 
supply,  when  in  times  of  scarcity  of  water  it  is 
necessary  so  to  do  in  order  to  supply  the  prior 
rights  of  others  in  such  stream  or  water  supply ; 
Provided,  That  any  person  or  corporation  claim- 
ing the  right  to  the  use  of  the  waters  of  the 
stream  or  water  supply  comprising  a  water  dis- 
trict, but  not  owning  or  having  the  use  of  an 
adjudicated  right  therein,  shall,  for  the  purpose 
of  distribution,  during  the  scarcity  of  water, 
be  held  to  have  a  right  subsequent  to  the  adju- 
dicated rights  in  such  stream  or  water  supply, 
and  the  water  master  shall  close  all  headgates 
of  ditches  having  no  adjudicated  right  if  neces- 
sary to  supply  adjudicated  rights  in  such  stream 
or  water  supply/' 

VII. 

That  Elias  Marsters,  one  of  the  above  named  de- 
fendants, was,  during  the  month  of  July,  1913,  and 
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ever  since  has  been,  and  now  is,  the  duly  appointed, 
qualified  and  acting  water  commissioner  of  Water 
Division  No.  3  of  the  State  of  Idaho. 

VIII. 

That  E.  F.  Lakin,  one  of  the  above  named  defend- 
ants, was,  during  the  month  of  July,  1913,  and  ever 
since  has  been  and  now  is,  the  regularly  elected, 
qualified  and  acting  water  master  of  the  Boise  River. 

IX. 

That  pursuant  to  the  authority  granted  them  by 
the  said  statutes  above  mentioned,  and  decrees  and 
order  of  the  said  District  Court  of  the  State  of  Ida- 
ho, the  said  Elias  Marsters  and  E.  F.  Lakin  are,  and 
have  been  during  the  irrigation  season  of  1913,  dis- 
tributing the  waters  of  the  Boise  River  to  the  parties 
entitled  thereto. 

X. 

That  the  granting  of  an  injunction  in  this  case  en- 
joining these  defendants  from  administering  and  dis- 
tributing the  water  of  said  Boise  River,  and  from  so 
regulating  the  gates  of  said  Government  diversion 
works  as  to  allow  the  proper  amount  of  water  to  the 
various  appropriators,  above  mentioned,  superior  in 
time  and  right  to  the  said  complainant,  would  work 
great  and  irreparable  injury  against  all  of  said  ap- 
propriators. 


60  Elias  Marsters  and  E,  F.  Lakin 

And  Further  Answering,  and  for  a  Second  Affirma- 
tive Defense,  These  Defendants  Say : 

I. 

That  the  said  Bill  of  Complaint  fails  to  allege  any 
matter  of  equity  entitling  the  plaintiff  to  the  relief 
prayed  for  therein. 

II. 

That  the  said  Bill  of  Complaint  shows  upon  its 
face  that  this  court  is  without  jurisdiction  of  the 
subject  matter  of  this  action. 

III. 

That  the  said  Bill  of  Complaint  fails  to  allege  facts 
sufficient  to  constitute  a  cause  of  action  against  said 
defendants,  or  either  of  them : 

FIRST — For  the  reason  that  it  fails  to  allege  the 
appropriators  of  the  waters  of  Boise  River  whose 
appropriations  are  prior  in  time  to  said  plaintiff  and 
the  amount  to  which  each  is  entitled. 

SECOND — For  the  reason  that  said  Bill  of  Com- 
plaint fails  to  allege  that  the  complainant  is  entitled 
to  the  water  so  turned  out  of  the  said  Government 
works  ahead  of  and  prior  to  and  under  rights  and 
appropriations  superior  to  those  appropriators  to 
whom  said  defendants  are,  and  were,  at  the  time  of 
the  commission  of  the  acts  alleged  in  said  Bill  of 
Complaint,  delivering  and  distributing  said  water; 
and  fails  to  allege  the  amount  of  water  to  which  the 
complainant  is  so  entitled. 

THIRD — For  the  reason  that  said  Bill  of  Com- 
plaint fails  to  allege  the  amount  of  water  in  Boise 
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River  to  which  the  complainant  was  entitled  under 
its  rights  of  appropriations  ahead  of  and  prior  to 
other  appropriators  from  Boise  River,  at  the  time  of 
the  commission  of  the  acts  complained  of  in  said  Bill 
of  Complaint. 

FOURTH— For  the  reason  that  said  Bill  of  Com- 
plaint fails  to  allege  that  said  complainant  was  en- 
titled to  divert  the  amount  of  water,  or  any  of  the 
water  which  it  was  diverting  at  the  time  of  the  com- 
mission of  the  acts  complained  of  in  said  Bill  of 
Complaint. 

IV. 

That  said  Bill  of  Complaint  is  defective,  in  that  it 
does  not  join  as  parties  defendant  all  other  appropri- 
ators of  the  waters  of  Boise  River.  That  all  the 
parties  named  in  paragraph  1  of  the  first  affirmative 
answer  hereof  should  be  made  parties  defendant  in 
this  suit  for  the  reason  that  they  were  parties  to  the 
said  action  of  Farmers  Co-operative  Ditch  Company, 
Plaintiff,  vs.  Riverside  Irrigation  District,  et  al..  De- 
fendants, mentioned  in  said  Bill  of  Complaint,  and 
are  interested  in  the  subject  matter  of  this  suit. 

V. 

That  the  District  Court  of  the  Seventh  Judicial 
District  of  the  State  of  Idaho,  in  and  for  the  County 
of  Canyon,  in  said  suit  of  Farmers  Co-operative 
Ditch  Company,  Plaintiff,  vs.  Riverside  Irrigation 
District,  et  al..  Defendants,  mentioned  in  complain- 
ant's Bill  of  Complaint,  now  has,  and  has  had,  for 
four  years  last  past,  jurisdiction  of  the  subject  mat- 
ter of  this  suit,  and  in  said  suit  said  district  court 
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now  holds,  and  has  had,  during  all  of  said  time,  juris- 
diction of  all  the  water  flowing  in  Boise  River,  at  the 
time  of  the  commission  of  the  acts  complained  of  in 
complainant's  Bill  of  Complaint;  which  said  suit  has 
been  set  by  said  District  Court  for  hearing  and  de- 
termination on  January  5,  1914. 


Having  Thus  Made  Full  Answer  to  All  the  Matters 
and  Things  Contained  in  the  Bill,  These  De- 
fendants Pray : 
FIRST — That  all  proceedings  be  stayed  until  the 
said  District  Court  which  had  the  jurisdiction  of  the 
subject  matter  of  this  suit  prior  to  this  Court,  shall 
have  determined  the  rights  of  the  parties  hereto. 

SECOND — That  the  complainant  take  nothing  by 
this  action,  and  that  the  defendants  be  hence  dis- 
missed with  their  costs. 

J.  H.  PETERSON, 

Attorney  General. 
J.  J.  GUHEEN. 
T.  C.  COFFIN. 
Of  Counsel : 

SCATTERDAY  &  VAN  DUYN. 
THOMPSON  &  BUCKNER. 
HERBERT  WING. 


State  of  Idaho, 
County  of  Ada, — ss. 

Personally    appeared    before    the    undersigned 
authority,  T.  C.  Coffin,  one  of  the  attorneys  for  the 
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defendants  in  the  above  cause,  who,  being  duly  sworn, 
deposes  and  says  that  he  is  one  of  the  attorneys  for 
the  above  named  defendants  in  the  above  cause,  and 
that  the  matters  and  things  contained  in  the  fore- 
going answer  are  true. 

That  he  makes  this  affidavit  on  behalf  of  said  de- 
fendants for  the  reason  that  both  of  said  defendants 
are  at  this  time  absent  from  Boise  City,  State  of 
Idaho,  where  this  affiant  resides. 

T.  C.  COFFIN. 

Subscribed  and  sworn  to  before  me  this  1st  day  of 
December,  1913. 

(Seal)  I.  W.  HART, 

Clerk  of  the  Supreme  Court  of  the  State  of  Idaho. 

Endorsed:  Filed  Dec.  1,  1913.  A.  L.  Richard- 
son, Clerk. 


hi  the  District  Court  of  the  United  States,  in  and  for 
the  District  of  Idaho,  Southern  Division, 

UNITED  STATES  OF  AMERICA,     Complainant, 

vs. 
ELIAS  MARSTERS  and  E.  F.  LAKIN, 

Defendants. 
SUPPLEMENTAL  BILL  OF  COMPLAINT. 

Permission  of  the  court  having  been  first  asked 
and  received,  the  Complainant  files  this  its  Supple- 
mental Bill  of  Complaint,  and  alleges : 

I. 

That  after  making  the  threats  described  in  the  Bill 
of  Complaint  herein,  the  Defendants,  Marsters  and 
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Lakin,  and  with  them  certain  other  persons  employed 
by  them,  and  acting  under  their  direction  and  con- 
trol, on  the  11th  day  of  July,  1913,  went  to  the  said 
Section  Three  (3),  Twp.  Two  (2)  North,  Range 
Three  (3)  East,  B.  M.,  the  reserved  public  lands  of 
the  United  States,  withdrawn  from  all  forms  of  entry 
and  reserved  and  set  aside  under  the  first  form  of 
reservation  authorized  by  the  said  Reclamation  Act 
of  June  17,  1902,  and  wrongfully  and  without  any 
right,  authority  or  permission,  and  without  any  order 
or  decree  of  court,  went  upon  said  withdrawn  lands 
of  the  United  States  and  upon  the  Diversion  Dam, 
headgates,  main  canal  and  other  irrigation  works 
of  the  United  States,  constructed  on  said  lands,  and 
took  possession  of  said  works  and  with  force  and 
violence  broke  the  locks  and  chains  on  said  headgates 
of  the  United  States  and  turned  out  of  said  canal  the 
water  included  in  the  Complainant's  said  water  ap- 
propriation described  in  the  Bill  of  Complaint  herein, 
and  wrongfully  and  illegally  and  without  any  right 
or  authority,  kept  possession  of  said  irrigation  works 
and  deprived  the  Complainant  of  the  use  and  bene- 
fit of  said  reserved  public  lands  of  the  United  States 
and  of  said  dam,  headgates,  canal  and  irrigation 
works,  and  of  said  water  and  water  appropriation 
from  said  11th  day  of  July,  1913,  until  the  end  of 
the  irrigation  season,  to-wit,  October  31,  1913,  to 
the  great  damage  of  the  Complainant. 

II. 

That  said  dam,  head-works,  and  canal  cost  and  are 
reasonably  worth  more  than  One  Million  ($1,000,- 
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000)  Dollars,  and  that  the  reasonable  rental  value  of 
said  irrigation  works  is  Two  Hundred  ($200.00) 
Dollars  per  day  for  each  day  from  July  11th  to  Octo- 
ber 31st,  inclusive. 

III. 

That^  pending  the  formal  opening  of  said  Boise 
Project,  the  Complainant  has  made  contracts  with 
the  settlers,  entrymen  and  land  owners  of  said  Gov- 
ernment Boise  Project  for  furnishing  water  to  said 
settlers,  entrymen  and  land  owners  for  irrigation 
and  domestic  purposes  to  enable  them  to  raise  crops 
and  secure  water  for  stock  and  domestic  purposes, 
and  under  said  contracts  said  settlers,  entrymen  and 
land  owners  have  agreed  to  pay  for  such  water  at 
the  rate  of  forty  (40c)  cents  per  acre  foot  for  the 
season  of  1913,  and  that  by  the  said  trespass  of  the 
Defendants,  and  their  aforesaid  wrongful  and  ille- 
gal acts,  the  Complainant  has  been  deprived  of  the 
use  of  said  water  and  the  rental  value  thereof  and 
the  receipts  from  said  water  rentals,  to  the  great 
damage  of  Complainant,  and  that  the  Complainant 
has  been  damaged  in  the  loss  of  said  water  rentals 
in  the  sum  of  Fifteen  Thousand  Dollars. 

IV. 

That  approximately  eighty  thousand  acres  of  land 
were  actually  being  irrigated  and  farmed  on  said 
Boise  Project  during  the  season  of  1913,  and  that 
about  one-half  thereof  is  public  land  of  the  United 
States  and  the  property  of  the  United  States,  which 
has  been  entered  under  the  said  Reclamation  Act, 
but  title  to  which  has  not  yet  passed  from  the  United 
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States,  and  that  by  said  wrongful  and  illegal  acts  of 
the  Defendants  in  shutting  off  the  said  water,  the 
said  lands  of  the  Complainant  have  been  damaged 
and  injured  in  the  value  thereof  to  the  amount  of 
Ten  Thousand  ($10,000)  Dollars. 

V. 

That  in  connection  with  the  construction  of  said 
Boise  Project  and  for  use  in  the  construction  of  the 
Arrowrock  Dam  and  such  commercial  purposes  and 
other  purposes  as  can  be  incidentally  supplied  in  con- 
nection therewith,  the  United  States  has  constructed 
an  electrical  power  plant  at  the  said  Government  Di- 
version Dam  and  installed  electrical  machinery 
therein  at  a  cost  for  said  plant,  machinery  and  in- 
stallation of  approximately  Two  Hundred  Thousand 
Dollars,  and  has  appropriated  and  filed  upon  the  wa- 
ters of  Boise  River  under  date  of  June  15th,  1909, 
for  power  purposes  at  said  power  plant  and  has  com- 
pleted said  plant  and  diverted  said  waters  for  power 
purposes  and  applied  the  same  to  beneficial  use  in 
the  generation  of  electrical  power  during  the  years 
1912  and  1913  and  is  now  and  was  during  all  the 
times  mentioned  in  this  Supplemental  Complaint  op- 
erating said  power  plant  for  the  generation  of  elec- 
trical energy  for  use  in  the  construction  of  the  Ar- 
rowrock Dam  and  for  commercial  purposes. 

VI. 

That  the  water  used  at  said  power  plant  for  power 
purposes  returns  to  Boise  River  immediately  below 
said  Government  Diversion  Dam  and  is  then  avail- 
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able  for  the  use  of  other  appropriators,  and  that  said 
use  for  power  purposes  does  not  in  any  way  interfere 
with  the  use  of  said  water  by  any  other  appropria- 
tor. 

VII. 

That  wantonly  and  wilfully  and  without  any  use 
or  benefit  to  any  person  whatever,  the  Defendants 
took  possession  of  the  upper  portion  of  the  said  Gov- 
ernment canal  about  a  mile  in  length  from  the  head- 
gates  thereof  down  to  those  certain  waste  gates 
tJiereon  known  as  the  Barber  Wasteway,  and  ran 
through  said  portion  of  said  canal  and  around  said 
Government  power  plant  a  part  of  the  water  sup- 
plied to  the  lower  canals  on  Boise  River  and  wasted 
the  same  back  into  Boise  River  at  said  Barber  Waste- 
way  and  thus  deprived  the  Complainant  of  the  use 
thereof  at  its  said  power  plant  for  power  purposes 
and  greatly  interfered  with  the  operation  of  said 
power  plant  and  caused  the  loss  of  power  at  said 
plant  to  the  great  damage  of  the  Complainant,  and 
that  the  Complainant  has  been  damaged  thereby  in 
the  loss  of  power  and  in  interference  with  the  oper- 
ation of  its  power  plant,  in  the  sum  of  One  Thousand 
Dollars. 

VIII. 

That  there  is  no  decree  or  order  of  Court  in  effect 
determining  the  extent  of  the  rights  of  any  of  the 
appropriators  from  Boise  River,  and  that  Defend- 
ants threaten  to  and  will  proceed  in  the  same  illegal 
manner  in  1914  as  in  1913,  and  that  great  and  irre- 


68  Elias  Marsters  and  E.  F,  Lakin 

parable  damage  will  be  done  to  the  Complainant  and 
the  several  thousand  water  users  under  its  said  canal, 
unless  restrained  by  an  order  of  this  court. 

Wherefore,  Complainant  prays : 

That  the  Defendants,  their  agents,  subordinates, 
and  employees  and  all  persons  acting  under  their  di- 
rection and  control,  be  forever  enjoined  and  restrain- 
ed by  the  order  of  this  Court  from  going  upon  said 
reserved  lands  of  the  United  States,  or  any  part  of 
said  dam,  headworks,  power  plant,  headgates,  canal 
or  other  irrigation  works,  or  property  of  the  United 
States,  and  that  Defendants  be  forever  enjoined  and 
restrained  from  breaking,  injuring  or  destroying 
any  part  thereof,  or  any  locks,  chains  or  other  de- 
vices thereon,  or  in  any  way  interfering  with  any 
of  said  works  or  the  operation  thereof. 

That  the  Complainant  have  judgment  against  the 
Defendants  for  the  damage  done  to  the  Complainant 
and  suffered  by  the  Complainant  from  Defendants' 
said  wrongful  and  unlawful  acts,  to-wit,  the  sum  of 
Forty-eight  Thousand  Dollars,  and  for  costs  of  suit 
and  for  such  other  and  further  relief  as  to  the  court 
shall  seem  equitable  and  just. 

C.  H.  LINGENFELTER, 

United  States  Attorney  for  the  District  of  Idaho. 

B.  E.  STOUTEMYER, 

Attorney  U.  S.  R.  S., 
Boise,  Idaho. 
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Permission  of  the  court  to  file  the  foregoing  Sup- 
plemental Complaint  is  hereby  given,  Defendants  to 
plead  within  20  days  after  service  of  Supplemental 
Complaint. 

F.  S.  DIETRICH, 

Judge. 
November  1st,  1913. 


State  of  Idaho, 
County  of  Ada, — ss. 

C.  H.  Lingenfelter,  being  first  duly  sworn,  on  oath 
deposes  and  says : 

That  he  is  agent  of  the  United  States  and  U.  S. 
Attorney  for  the  District  of  Idaho,  and  makes  this 
verification  for  and  on  behalf  of  the  United  States, 
and  is  authorized  so  to  do. 

That  he  has  read  the  foregoing  Supplemental  Bill 
of  Complaint,  knows  the  contents  thereof  and  believes 
the  facts  therein  stated  to  be  true. 

C.  H.  LINGENFELTER. 
Subscribed  and  sworn  to  before  me  this  1st  day  of 
November,  1913. 

A.  L.  RICHARDSON, 
(Seal)  Clerk. 

Service  by  delivery  of  copy  acknowledged  this  1st 
day  of  November,  1913. 

J.  H.  PETERSON, 
Attorney  for  Defendants. 
Endorsed :    Filed  Nov.  1, 1913.    A.  L.  Richardson, 
Clerk. 


70  Elias  Marsters  and  E,  F.  Lakin 

In  the  Distinct  Court  of  the  United  States  in  and  for 
the  District  of  Idaho,  Southern  Division, 

UNITED  STATES  OF  AMERICA,     Complainant, 

VS. 
EIJAS  MARSTERS  and  E.  F.  LAKIN, 

Defendants. 

ANSWER  TO  SUPPLEMENTAL  COMPLAINT. 

These  defendants,  reserving  all  manner  of  excep- 
tions that  may  be  had  to  the  many  uncertainties  and 
imperfections  of  the  Supplemental  Bill  of  Complaint, 
come  and  answer  thereto,  or  to  so  much  thereof  as 
they  are  advised  is  material  to  be  answered  to,  and 
say : 

I. 

Defendants,  and  each  of  them,  deny  that  either  of 
them  made  any  threats,  or  that,  after  making  any 
threats,  if  any,  as  described  in  the  Bill  of  Complaint 
herein,  that  the  defendants,  Marsters  and  Lakin,  or 
Marsters  or  Lakin,  or  with  them  any  other  person  or 
persons  employed  by  them,  and  acting  under  their 
direction  or  control,  or  otherwise,  on  the  11th  day 
of  July,  1913,  or  at  any  other  time,  or  at  all,  wrong- 
fully or  without  any  right  or  authority  or  permis- 
sion, or  without  any  order  or  decree  of  court,  went  to 
said  Section  3,  Township  2  North  of  Range  3  East 
of  the  Boise  Meridian,  the  reserved  public  lands  of 
the  United  States,  withdrawn  from  all  forms  of  entry 
and  reserved  and  set  aside  under  the  first  form  of  the 
reservation  authorized  by  the  said  Reclamation  Act 
of  June  17,  1902,  or  that  they,  or  either  of  them,  or 
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any  person  under  their  employ  or  acting  under  their 
cr  either  of  their  direction  or  advice  or  control, 
wrongfully  or  without  any  right,  authority  or  per- 
mission, or  without  any  order  or  decree  of  court, 
went  upon  said  withdrawn  lands  of  the  United 
States,  or  upon  the  diversion  dam,  headgate,  or  head- 
gates,  main  canal,  or  other  irrigation  work  or  works 
of  the  United  States,  constructed  on  said  land,  or 
took  possession  of  said  works  with  force,  or  violently 
broke  the  locks  and  chains  on  said  headgate  or  head- 
gates  of  the  United  States,  or  turned  out  of  said 
canal  the  water  included  in  complainant's  said  water 
appropriation  described  in  the  Bill  of  Complaint 
therein,  or  that  they,  or  either  of  them,  wrongfully 
or  illegally  or  without  any  right  or  authority,  kept 
possession  of  said  irrigation  work  or  works,  or  de- 
prived the  complainant  of  the  use  or  benefit  of  the 
said  reserved  public  lands  of  the  United  States,  or  of 
said  dam,  headgate,  or  headgates,  canal  or  irrigation 
work  or  works,  or  of  any  water  to  which  the  com- 
plainant was  lawfully  entitled  under  any  water  ap- 
propriation from  Boise  River,  from  the  said  11th  day 
of  July,  1913,  until  the  end  of  the  irrigation  season, 
or  any  other  time,  or  at  all,  to  the  great,  or  any,  dam- 
age of  the  complainant,  and  deny  that  any  illegal  or 
wrongful  acts  of  the  defendants,  or  either  of  them, 
resulted  in  great,  or  any,  damage  to  the  complain- 
ant. 

IL 

Answering  paragraph  II  of  complainant's  supple- 
mental Bill  of  Complaint,  said  defendants,  and  each 
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of  them,  state  that  they  have  no  knowledge,  informa- 
tion or  belief  sufficient  to  enable  them  to  answer  the 
allegation  that  said  dam,  headgates  and  canal  cost, 
and  are  reasonably  worth  more  than  one  million  dol- 
lars, and  that  the  reasonable  rental  value  of  said  irri- 
gation works  is  $200.00  per  day  for  each  day  from 
July  11th  to  August  31st,  inclusive,  but  demand 
strict  proof  thereof. 

III. 

Answering  paragraph  III  of  Complainant^s  sup- 
plemental Bill  of  Complaint,  these  defendants,  and 
each  of  them,  state  that  they  have  no  knowledge,  in- 
formation or  belief  sufficient  to  enable  them  to  ans- 
wer the  allegations  contained  in  paragraph  III  of 
said  Bill  of  Complaint,  and  placing  their  denial  on 
that  ground,  deny  that,  pending  the  formal  opening 
of  said  Boise  Project  the  complainant  has  made  any 
contracts  with  any  settlers,  entrymen,  or  land  own- 
ers, of  said  Government  Boise  Project  for  furnishing 
water  to  said,  or  any,  settlers,  entrymen  or  land  own- 
ers, for  irrigation  or  domestic  purposes  to  enable 
them  to  raise  any  crops  or  secure  water  for  stock  or 
domestic  purposes,  or  any  purpose,  or  that  under 
said  contracts,  or  any  contracts,  said,  or  any,  set- 
tlers, entrymen  or  land  owners  have  agreed  to  pay 
for  such  water  or  any  water  at  the  rate  of  40c  or  any 
other  sum  per  acre  foot  for  the  season  of  1913,  or 
that  by  the  said,  or  any,  trespass  of  the  defendants, 
or  either  of  them,  or  that  the  aforesaid  wrongful  or 
illegal,  if  any,  acts  the  complainant  has  been  deprived 
of  the  use  of  said,  or  any,  water  to  which  the  com- 
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plainant  is  entitled,  or  that  the  rental  value  or  the 
receipts  of  the  said,  or  any,  water  rental  to  the  great 
or  any  damage  of  the  complainant,  or  that  the  com- 
plainant has  been  damaged  in  the  loss  of  said  or 
any  water  rental  in  the  sum  of  $15,000.00  per  day, 
or  any  other  sum  or  amount  per  day  for  water  ren- 
tal to  which  the  said  complainant  is  entitled. 

IV. 

Answering  paragraph  IV  of  complainant's  supple- 
mental Bill  of  Complaint,  these  defendants,  and  each 
of  them,  state  that  they  have  no  knowledge,  informa- 
tion or  belief  sufficient  to  enable  them  to  answer  the 
facts  alleged  in  the  allegations  contained  in  para- 
graph IV  of  complainant's  supplemental  Bill  of  Com- 
plaint, and  placing  their  denial  on  that  ground,  deny 
that  approximately  80,000  acres  of  land,  or  approx- 
imately any  other  number  of  acres  of  land,  were,  or 
are,  actually  being  irrigated  or  farmed  on  said  Boise 
Project  during  the  season  of  1913,  or  that  about  one- 
half,  or  any  other  part  thereof,  is  public  lands  of  the 
United  States,  or  the  property  of  the  United  States 
which  has  been  entered  under  the  Reclamation  Act, 
or  that  title  to  which,  or  any  part  thereof,  has  not  yet 
passed  from  the  United  States,  or  that  any  wrongful 
or  illegal  act  or  acts  of  the  defendants,  or  either  of 
them,  in  shutting  off  the  said  water,  the  said  lands, 
or  any  lands,  of  the  complainant  have,  or  have  been, 
damaged  or  injured  in  the  value  thereof  to  the 
amount  of  t$10,000.00,  or  any  other  sum  or  amount  at 
all. 
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V. 

Answering  paragraph  V  of  complainant^s  supple- 
mental Bill  of  Complaint,  these  defendants,  and  each 
of  them,  state  that  they  have  no  knowledge,  informa- 
tion or  belief  sufficient  to  enable  them  to  answer  the 
allegations  alleged  in  paragraph  V  of  said  supple- 
mental Bill  of  Complaint,  and  placing  their  denial  on 
that  ground,  deny  that  in  connection  with  the  con- 
struction of  said  Boise  Project,  or  for  use  in  the  con- 
struction of  the  Arrowrock  Dam,  or  such  com- 
mercial purpose  or  purposes,  or  any  other  purpose  as 
can  be  incidentally  supplied  in  connection  therewith, 
the  United  States  has  constructed  an  electrical  power 
plant  at  the  said  Government  diversion  dam,  or  in- 
stalled electrical  machinery  therein  at  a  cost  of,  for 
the  said  plant,  machinery  and  installation,  approxi- 
mately $200,000.00,  or  any  other  sum  or  amount,  or 
at  a  cost  for  said  plant,  machinery  or  installation  of 
any  sum  whatever,  or  that  the  complainant  herein 
has  appropriated  or  filed  upon  the  waters  of  Boise 
River  under  date  of  June  15,  1909,  or  under  any 
other  date,  or  at  all,  for  power  for  any  purposes  for 
said  power  plant,  or  at  any  other  place,  or  has  com- 
pleted said  plant  or  any  plant  or  diverted  any  water 
for  power  purposes,  or  supplied  the  same  to  benefi- 
cial use  in  the  generation  of  electrical  power  during 
the  year  1912  and  1913  or  during  the  years  1912  or 
1913,  or  at  any  other  time,  or  is  now,  or  was,  during 
the  times  mentioned  in  this  supplemental  Bill  of  Com- 
plaint, operating  said  power  plant  with  water  to 
which  the  said  corpplainant  is  entitled,  at  the  time 
of  filing  the  supplemental  complaint  herein,  for  the 
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generation  of  electrical  energy  for  use  in  the  con- 
struction of  Arrowrock  Dam,  or  for  commercial  or 
any  purposes. 

VL 

Answering  paragraph  VI  of  complainant's  sup- 
plemental Bill  of  Complaint,  deny  that  at  the  time 
of  the  filing  of  said  complaint  that  the  complainant 
was  entitled  to  any  water  in  Boise  River,  or  that  the 
water  used  in  said  power  plant  for  power  purposes 
returned  to  Boise  River  immediately  below  said  Gov- 
ernment Dam,  or  is  then  available  for  the  use  of  other 
appropriator  or  appropriators,  or  that  said  use  for 
power  purposes  does  not  in  any  way  interfere  with 
the  use  of  said  water  by  other  appropriators. 

VII. 

Answering  paragraph  VII  of  complainant's  sup- 
plemental Bill  of  Complaint,  these  defendants,  and 
each  of  them,  deny  that  they  wantonly  or  willingly 
or  without  any  use  or  benefit  to  any  person  whatever, 
took  possession  of  the  upper  portion  of  the  said  Gov- 
ernment canal  about  a  mile  in  length  from  the  said 
headgate,  or  headgates  thereof,  down  to  those  cer- 
tain waste  gates  thereon  known  as  the  ''Barvi  Waste 
Gate,''  and  ran  through  said  portion  of  said  canal, 
or  around  said  government  power  plant,  a  part  of 
the  water  supplied  to  the  lower  canal  on  Boise  River, 
or  wasted  the  same  back  into  Boise  River  at  said 
Barvi  Waste  Gate,  or  that  the  defendants,  or  either 
of  them,  wantonly  or  without  any  use  or  benefit  to 
any  person,  deprived  the  complainant  of  the  use  of 
any  water  at  its  said  power  plant  for  power  purposes 
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or  greatly  interfered  with  the  operation  of  said  power 
plant,  or  caused  the  loss  of  power  in  said  plant  to  the 
great,  or  any,  damage  of  the  complainant,  or  that  by 
any  wrongful,  illegal  or  wanton  act  or  acts  of  the 
defendants,  or  either  of  them,  the  complainant  has 
been  damaged  in  the  loss  of  power  or  in  the  interfer- 
ence with  the  operation  of  its  power  plant  in  the  sum 
of  $1,000.00  or  in  any  other  sum  at  all. 

VIII. 

Answering  paragraph  VIII  of  complainant's  sup- 
plemental Bill  of  Complaint,  these  defendants,  and 
each  of  them,  deny  that  there  is  no  decree  or  order  of 
court  in  effect,  determining  the  extent  of  the  rights  of 
any  of  the  appropriators  on  Boise  River,  or  that  the 
defendants,  or  either  of  them,  threaten  to,  or  will  pro- 
ceed in  any  illegal  manner  in  1914,  or  that  they  have 
at  any  other  time  proceeded  in  an  illegal  manner,  or 
that  on  account  of  any  illegal  or  wrongful  act  or  acts 
of  the  defendants,  or  either  of  them,  the  complainant, 
or  any  of  the  water  users  under  its  said  canal,  have 
suffered  great,  or  any,  great  or  irreparable,  or  any, 
damage,  or  that  they,  or  any  of  them,  will,  unless  re- 
strained, suffer  great  or  irreparable  or  any  damage, 
unless  restrained  by  order  of  this  court. 


These  defendants,  and.  each  of  theniy  for  a  further 
and  affirmative  defense  to  said  supplemental 
Bill  of  Complaint,  allege  as  follows : 

I. 

To  avoid  repetition,  said  defendants,  and  each  of 
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them,  herebp  refer  to  and  incorporate  as  a  part  of 
this  affirmative  defense,  paragraphs  I,  II,  III,  IV,  V, 
VI,  VII,  inclusive,  of  defendants'  further  and  affirm- 
ative answer  to  said  Bill  of  Complaint,  and  by  refer- 
ence make  the  facts  alleged  in  each  and  every  para- 
graph thereof  a  part  of  this  answer  as  fully  as  though 
the  same  were  set  out  in  full  in  this  answer,  which 
said  paragraphs  are  hereby  referred  to  and  made  a 
part  hereof. 

II. 

To  avoid  repetition,  said  defendants,  and  each  of 
them,  hereby  refer  to  and  incorporate  as  a  part  of 
this  affirmative  defense,  paragraphs  I,  II,  III,  IV, 
V,  inclusive,  of  defendants'  second  affirmative  de- 
fense in  the  answer  filed  to  the  original  Bill  of  Com- 
plaint, and  by  reference  make  the  facts  alleged  in 
each  and  every  paragraph  thereof  a  part  of  this  ans- 
wer as  fully  as  though  the  same  were  set  out  in  full 
in  this  answer,  which  said  paragraphs  are  hereby 
referred  to  and  made  a  part  hereof. 

Having  Made  This  Full  Answer  to  all  the  matters 
and  things  contained  in  said  supplemental  Bill  of 
Complaint,  these  defendants  pray : 

1.  That  all  proceedings  be  stayed  until  the  said 
district  court  which  had  the  jurisdiction  of  the  sub- 
ject matter  of  this  suit  prior  to  this  court,  and  still 
holds  said  jurisdiction,  shall  have  determined  the 
rights  of  the  parties  thereto. 

2.  That  the  complainant  take  nothing  by  this  ac- 
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tion,  and  that  the  defendants  and  each  of  them  be 
here  dismissed  with  their  costs. 

J.  H.  PETERSON, 

Attorney  General. 
J.  J.  GUHEEN. 
T.  C.  COFFIN. 
Of  Counsel : 

SCATTERDAY  &  VAN  DUYN. 
THOMPSON  &  BUCKNER. 
HERBERT  WING. 

State  of  Idaho, 
County  of  Ada, — ss. 

Personally  appeared  before  the  undersigned  au- 
thority, T.  C.  Coffin,  one  of  the  attorneys  for  the  de- 
fendants in  the  above  cause,  Vx^ho,  being  duly  sworn, 
deposes  and  says  that  he  is  one  of  the  attorneys  for 
the  above  named  defendants  in  the  above  cause,  and 
that  the  matters  and  things  contained  in  the  fore- 
going answer  are  true. 

That  he  makes  this  affidavit  on  behalf  of  said  de- 
fendants for  the  reason  that  both  of  said  defendants 
are  at  this  time  absent  from  Boise  City,  State  of  Ida- 
ho, where  this  affiant  resides. 

T.  C.  COFFIN. 

Subscribed  and  sworn  to  before  me  this  1st  day  of 
December,  1913. 

(Seal)  I.  W.  HART, 

Clerk  of  the  Supreme  Court  of  Idaho. 

Endorsed:  Filed  Dec.  1,  1913.  A.  L.  Richard- 
son, Clerk. 
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In  the  Distinct  Court  of  the  United  States,  for  the 
District  of  Idaho,  Southern  Division. 

UNITED  STATES  OF  AMERICA,     Complainant, 

VS. 
ELIAS  MARSTERS  and  E.  F.  LAKIN, 

Defendants. 

STATEMENT  OF  EVIDENCE  ON  APPEAL. 

This  cause  came  regularly  on  to  be  heard  on  the 
10th  day  of  June,  1915,  before  Honorable  Frank  S. 
Dietrich,  Judge  of  the  above  entitled  court,  B.  E. 
Stoutemyer,  Esq.,  and  James  L.  McClear,  Esq.,  ap- 
pearing for  complainant,  and  E.  G.  Davis,  Esq.,  and 
Herbert  Wing,  Esq.,  and  Thompson  and  Buckner, 
Esqs.,  for  defendants.  Whereupon  the  following  pro- 
ceedings were  had,  to-wit : 

MR.  DAVIS :  May  we  have  the  record  show  that 
an  objection  was  made  to  the  taking  of  any  testi- 
mony, on  the  ground  that  this  case  involves  the  ad- 
judication of  water  rights  and  priorities  on  the  Boise 
River,  this  question  having  already  been  taken  juris- 
diction of  by  the  District  Court  of  the  Seventh  Judi- 
cial District  of  Idaho,  and  that  the  objection  was 
overruled  and  that  an  exception  is  noted  thereto? 

THE  COURT:    Yes. 

Lorin  T.  Kinert,  being  called  and  duly  sworn  as  a 
witness  on  behalf  of  the  plaintiff,  testified  as  fol- 
lows : 

Direct  Examination.     ( Witness  testifies : ) 

During  the  summer  of  1913,  I  was  employed  at 
the  power  house  of  the  Reclamation  Service  at  the 
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head  of  the  Main  South  Side  Canal.  This  power 
house  is  so  located  that  one  side  of  the  building  fronts 
on  the  cut  off  wall  of  the  dam  at  the  head  of  the 
canal ;  it  is  on  the  down  stream  side  between  the  riv- 
er and  the  canal.  I  was  at  this  power  house  about 
the  11th  or  12th  of  July,  1913,  when  the  defendants, 
Elias  Marsters  and  E.  F.  Lakin,  and  other  persons 
went  to  the  dam.  Mr.  Marsters  asked  me  to  deliver 
the  keys  to  him.  I  refused  and  asked  to  communi- 
cate with  the  Boise  office  of  the  Reclamation  Ser- 
vice to  determine  what  course  I  should  pursue,  and 
was  informed  by  the  party  who  answered  me  that  I 
was  to  state  that  I  had  no  authority  to  deliver  the 
keys  or  to  open  or  close  the  gates  as  demanded.  Mr. 
Marsters  and  those  assisting  him  then  went  out  on 
the  platform  where  the  lift  devises  were  located,  took 
a  pair  of  bolt  cutters  and  cut  the  hasps  of  the  locks 
and  manipulated  the  gate  to  reduce  the  flow  of  wat- 
er. They  had  a  man  stationed  at  the  waste  way  some 
distance  down  the  canal  who  came  up  and  regulated 
the  gate  after  that,  for  I  don't  know  how  long.  I 
was  on  the  day  shift  after  these  locks  were  cut  for 
the  remainder  of  the  month  of  July,  with  the  excep- 
tion of  days  when  I  was  possibly  on  leave.  I  believe 
these  men  continued  to  operate  the  gates  during  the 
remainder  of  July.  There  were  two  guards  and  they 
took  up  their  quarters  in  the  blacksmith  shop  belong- 
ing to  the  Reclamation  Service.  I  noticed  one  of 
them  had  a  pistol  of  some  description  on  the  day  he 
left  there.  He  was  on  the  government  property  at 
the  time  I  saw  the  pistol. 
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Here  witness  was  handed  a  package  containing 
seven  small  locks  and  stated  that  they  were  the  locks 
that  were  cut  by  the  defendant  Marsters.  These 
locks  were  offered  and  admitted  in  evidence  as  plain- 
tiff's exhibit  ''A'\ 

(Witness  continues:) 

These  locks  were  cut  out  with  a  double  lever  bolt 
cutter  by  Mr.  Marsters. 
Cross  Examination. 

There  were  eight  of  these  locks  in  use  at  one  time 
on  the  headgate.  I  have  only  seven  here  and  do  not 
know  where  the  other  one  is.  These  locks  have  been 
in  a  chest  in  the  Reclamation  Service  power  house. 
This  chest  has  not  been  kept  locked  and  anybody 
may  have  had  access  to  it.  The  only  thing  which 
defendants  did  was  to  cut  these  locks,  and  to  lower 
the  gate  admitting  water  into  the  Reclamation  Ser- 
vice ditch,  the  effect  being  to  decrease  the  amount  of 
water  going  into  the  said  ditch. 

George  Clyde  Baldwin,  being  called  and  duly 
sworn  as  a  witness  on  behalf  of  the  plaintiff  testi- 
fied as  follows : 

Direct  Examination,     (Witness  testifies.) 

I  am  a  hydraulic  engineer  in  the  water  resources 
branch  of  the  U.  S.  Geological  Survey,  detailed  as 
district  engineer  in  charge  of  the  v/ork  of  the  branch 
in  the  district  with  headquarters  at  Boise,  which 
covers  the  state  of  Idaho  and  portions  of  Oregon,  Ne- 
vada and  Wyoming.  I  was  employed  in  this  capa-. 
city  during  the  summer  of  1913.  On  the  11th  of 
July,  shortly  before  noon,  I  went  to  the  diversion 
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dam  in  company  with  Colonel  Marsters  and  others. 
I  cannot  say  absolutely  that  I  saw  them  break  the 
locks,  but  I  know  they  lowered  the  gates  after  they 
got  up  there.  They  were  acting  under  the  direction 
of  Mr.  Marsters,  and  I  remember  seeing  Mr.  Lakin 
and  Mr.  McConnell  working  at  lowering  the  gates. 
I  took  measurements  in  the  government  canal  to  de- 
termine the  extent  to  which  the  water  was  lowered. 
The  first  measurement  I  made  was  from  1 :50  to  2 :20 
P.  M.,  and  it  was  still  falling  at  that  time  and  it 
showed  a  discharge  of  142  second  feet,  under  not 
specially  favorable  conditions  for  measuring.  At 
any  rate  it  showed  less  water  than  they  wanted  to 
have  left  in  the  canal  so  the  gates  were  raised. 

MR.  DAVIS :  May  it  please  the  Court,  we  object 
to  this  testimony,  and  ask  that  the  testimony  of  the 
witness  already  given  in  answer  to  this  last  question 
be  stricken  out  on  the  ground  that  damage  cannot 
be  predicated  upon  water  which  has  not  entered — 
upon  the  loss  of  water,  rather,  which  has  not  enter- 
ed the  ditches  of  the  plaintiff.  The  cases  all  hold  that 
there  is  no  right  in  the  corpu  of  water  flowing  in  the 
river,  and  that  no  damage  can  be  predicated  upon 
any  water  which  may  have  been  prevented  from  en- 
tering the  diversion  works  of  the  plaintiff.  If  the 
court  wishes  authorities  upon  that  proposition,  I  will 
be  glad  to  cite  them. 

THE  COURT :  I  hardly  think  I  understand  you. 
Do  you  mean  to  contend  that  if  one  has  a  water  right 
and  you  close  down  his  gates  so  that  he  can't  use  the 
water  upon  his  land,  he  can't  recover  damages? 
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MR.  DAVIS :  He  can't  recover  damages  for  the 
loss  of  so  much  water.  He  can  recover  damages  for 
the  loss  to  his  crops,  or  any  other  incidental  injury 
which  may  have  occurred,  but  he  can't  recover  dam- 
ages for  the  loss  of  water  per  se. 

THE  COURT :  But  the  only  way  you  can  get  at 
the  loss  to  the  crop  would  be  to  show  how  much  water 
you  were  deprived  of  the  use  of. 

MR.  DAVIS :  In  this  case  they  ask  for  damages 
for  the  loss  of  so  many  acre  feet  of  water,  which  is 
absolutely  an  incorrect  theory,  at  so  much  per  acre 
foot. 

THE  COURT :    The  objection  is  overruled. 

MR.  DAVIS :    Note  an  exception. 

(Witness  continues:) 

At  the  time  I  made  my  first  measurement  only  142 
second  feet  of  water  were  left  in  the  canal.  I  did 
not  make  a  measurement  before  it  was  turned  out 
and  do  not  know  how  much  was  in  before.  I  have 
kept  records  of  measurements  of  the  amounts  of 
water  flowing  in  Boise  river.  We  have  several  sta- 
tions on  the  river.  The  nearest  one  to  the  diversion 
dam  is  what  is  known  as  the  Highland  Station,  which 
is  probably  about  a  quarter  of  a  mile  above  the  Goose 
Neck  bridge  on  the  Arrow  Rock  railroad,  and  about 
two  miles  below  the  mouth  of  Moore's  creek.  I  know 
of  no  canals  diverting  water  from  the  river  between 
the  Highland  gauging  station  and  the  diversion 
dam,  nor  of  any  tributaries  of  any  consequence  com- 
ing into  the  river  between  these  points.    I  kept  mea^ 
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surements  on  the  Boise  River  at  that  station  during 
each  day  of  that  season.  The  amount  of  water  flow- 
ing in  Boise  River  at  that  station  on  the  11th  day  of 
July,  1913,  was  2420  second  feet. 

Here  witness  was  shown  a  VanDyke  negative  giv- 
ing the  record  flow  of  the  water  in  Boise  river  at  the 
Highland  Station  for  each  day  of  the  season  of  1913. 
This  was  offered  and  admitted  in  evidence  and  mark- 
ed plaintiff^s  Exhibit  ''B'\ 

(Witness  continues.) 

I  made  a  second  measurement  on  July  11th  after 
they  had  raised  the  gates  to  turn  in  more  water.  This 
was  made  from  5 :35  P.  M.  to  6 :40  P.  M.  and  showed 
238  second  feet.  I  have  a  note  here  stating  that  the 
gates  at  the  head  were  opened  slightly  during  mea- 
surement, but  head  of  water  only  began  to  reach 
the  measuring  station  at  the  close  of  the  measure- 
ment. It  is  my  understanding  that  Mr.  Marsters 
thought  it  best  to  turn  in  a  little  bit  more  and  be  on 
the  safe  side,  as  he  expressed  it,  so  that  at  the  time 
we  left  the  head  of  the  canal  there  was  more  than 
238  second  feet  running  in  the  canal.  I  do  not  know 
how  much  more  but  I  think  the  increase  was  not  ma- 
terial. 

Cross  Examination,     (Witness  testifies.) 

I  made  three  actual  current  meter  measurements 
during  the  month  of  July.  On  July  7th,  July  12th 
and  July  24th,  and  others  in  August  and  September 
of  that  year;  but  the  local  observer  read  the  gauge 
at  least  once  every  day  and  possibly  twice  on  some 
days.    The  meter  measurements  are  used  to  define 
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a  rating  curve;  they  measure  actual  quantities  of 
water  whereas  the  gauge  measurements  only  record 
the  stage  or  elevation  of  the  water.  From  this  rat- 
ing curve  which  is  derived  from  the  actual  measure- 
ment, we  are  enabled  to  get  a  rating  table  giving  dis- 
charge for  any  different  stage  of  the  stream  so  long 
as  the  relation  between  discharge  and  gauge  height 
remains  constant ;  and  it  is  in  that  way  that  we  mea- 
sure the  discharge  for  each  day  from  the  daily  gauge 
height.  July  11,  1913,  is  the  only  date  on  which  I 
made  measurements  of  the  amount  of  waater  run- 
ning in  the  government  canal.  I  did  not  visit  the  lo- 
cality again  after  that  date. 

George  H.  Bliss,  being  called  and  duly  sworn  as 
a  witness  on  behalf  of  plaintiflf,  testified  as  follows : 
Direct  Examination :    ( Witness  testifies : ) 

I  am  an  engineer  in  the  employ  of  the  United 
States  Reclamation  Service  acting  as  project  manag- 
er of  the  Boise  project.  I  occupied  this  position  dur- 
ing the  summer  of  1913,  and  was  so  employed  on  the 
11th  day  of  July,  1913.  The  Boise  project  consists 
of  the  Boise  River  Diversion  Dam,  and  Deer  Flat  Re- 
servoir, the  distribution  system  is  about  1047  miles 
of  canals  and  ditches,  of  which  forty  miles  are  main 
canal,  including  nine  miles  of  Indian  Creek  covering 
approximately  243,000  acres  of  land  of  which 
160,000  acres  are  dry  lands  which  are  dependent 
entirely  on  government  water.  By  dry  lands,  I  mean 
those  that  were  dry  at  the  time  the  project  was  con- 
ceived. Some  of  these  lands  have  been  irrigated 
since  and  are  dependent  upon  the  government  pro- 
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ject  for  their  water  supply.  In  1913,  there  were  be- 
ing irrigated  58,265  acres  exclusive  of  the  old  New 
York  lands,  and  of  these  there  were  between  18,000 
and  20,000  acres,  making  from  76,000  to  78,000 
acres  irrigated  under  the  government  canal  sys- 
tem during  that  season.  This  project  was  construct- 
ed by  the  United  States  under  the  Reclamation  Act. 
The  headgates  of  the  Diversion  Dam  are  located  in 
lot  9,  Sec.  3,  Township  2  North,  Range  3  East,  B.  M. 

Here  witness  was  shown  a  map  which  he  identi- 
fied as  one  of  the  Boise  Project  showing  the  location 
of  the  Diversion  Dam  and  headgates  and  lands  ir- 
rigated under  the  project.  This  map  was  offered 
and  admitted  in  evidence  and  marked  plaintiff's  Ex- 
hibit ^^C". 

(Witness  continues:) 

Witness  was  then  shown  a  certificate  from  Mr. 
Balderston,  former  register  of  the  United  States 
Land  Office  which  certificate  sets  forth  that  Lot  9, 
Lot  6  of  Sec.  3,  Twp.  2  North,  Range  3  East,  are 
now  and  have  been  since  November  17th,  1903,  un- 
entered public  lands  of  the  United  States,  withdrawn 
from  all  forms  of  entry  under  the  first  form  of  with- 
drawal authorized  by  the  Act  of  Congress  of  June 
17,  1902.  This  is  the  land  on  which  the  govern- 
ment dam  and  headquarters  are  located.  This  cer- 
tificate was  offered  and  admitted  in  evidence  and 
marked  plaintiff's  Exhibit  ''D'\ 

The  witness  was  here  shown  and  identified  a  copy 
of  vv^ater  license  No.  430  from  the  State  of  Idaho  to 
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the  United  States.    This  water  license  was  offered 
I  and  admitted  in  evidence  and  marked  plaintiff's  Ex- 

hibit ''W\ 

(Witness  continues:) 

I  had  records  kept  under  my  supervision  of  the 
flow  of  water  in  the  government  main  canal  during 
the  summer  of  1913.  The  water  running  in  the 
canal  prior  to  the  time  the  locks  were  cut  by  Mr. 
Marsters  and  gates  lowered  was  used  for  irrigation 
and  stock  and  domestic  purposes  for  the  lands  under 
the  canal  system.  These  lands  were  originally  arid, 
were  entirely  dependent  upon  this  water  to  mature 
crops;  they  had  no  other  source  of  supply.  The 
18,000  or  20,000  acres  of  New  York  lands  got  their 
water  from  the  government  system,  but  they  had  a 
right  of  their  own ;  that  right  was  carried  for  them 
in  the  government  canal.  The  right  of  the  New 
York  canal  under  the  Stewart  decree  was  219  second 
feet.  On  the  morning  of  July  11th,  there  were  980.4 
second  feet  of  water  flowing  in  the  government 
canal.  At  6:20  P.  M.,  this  amount  had  been  lowered 
to  261.2  second  feet,  the  difference  amounting  to 
719.2  second  feet.  These  measurements  were  made 
at  the  gauging  station  just  below  the  Barber  waste- 
way  known  as  M.  C.  No.  2.  This  difference  would 
amount  to  1438.4  acre  feet  per  day.  The  amount 
flowing  in  the  canal  on  July  12th  at  4  P.  M.  was 
236  second  feet;  therefore  an  additional  amount  of 
25.2  second  feet  was  cut  out  on  July  12th.  This  was 
the  last  day  that  we  have  a  record  that  he  actually 
lowered  our  gate.    We  have  the  flow  of  the  canal  on 
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every  day  from  that  date  on  through  the  rest  of  the 
season,  and  it  varied  more  or  less.  Mr.  Marsters 
was  in  charge  of  the  government  gates  from  July 
11,  1913,  to  October  3,  1913.  We  have  an 
official  record  of  the  flow  of  water  in  the 
government  canal  for  the  remainder  of  the 
period  that  Mr.  Marsters  was  in  charge,  and 
I  have  here  a  tabulated  statement  from  July  11th  to 
July  25th.  This  statement  is  based  upon  a  rating 
curve  for  the  main  canal  similar  to  the  rating  curve 
which  Mr.  Baldwin  has  delivered  for  the  Boise 
River  and  our  ditch  riders  take  the  gauge  heights 
once  or  twice  a  day  so  we  have  the  discharge  of  the 
main  canal  every  day  throughout  the  season.  Dur- 
ing a  part  of  this  period,  we  carried  in  the  govern- 
ment canal  besides  the  government  rights  and  the 
right  of  the  New  York  Canal  Company  some  rights 
that  were  transferred  to  the  canal  from  the  lower 
river.  We  had  a  contract  at  that  time  with  the 
Riverside  Irrigation  District  by  virtue  of  which  we 
could  deliver  water  from  the  Deer  Flat  Reservoir  to 
their  system  and  transfer  any  rights  to  which  they 
might  be  entitled  in  the  Boise  River  to  our  diversion 
works.  We  also  had  a  contract  with  the  Pioneer  Ir- 
rigation District  similar  to  this  contract  by  which 
we  got  a  portion  of  their  water  and  transferred  it 
to  the  diversion  works  in  exchange  for  water  fur- 
nished them  out  of  the  Deer  Flat  Reservoir.  The 
amount  of  transferred  rights  varied  in  accordance 
with  the  right  that  they  were  entitled  to  in  the  riv- 
er.    The  Phyllis  Canal  right  No.  90,  was  for  53.1 
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second  feet  and  the  right  No.  117  was  for  200  second 
feet  making  the  total  of  253.1  second  feet  and  we 
took  one-third  of  that  minus  twenty  second  feet  or 
64.4  second  feet  was  what  we  obtained  from  the 
Phyllis  right.  The  amount  exchanged  with  the  Pio- 
neer District  under  their  four  rights  numbered  91, 
124,  130  and  133  under  the  Stewart  decree  amount- 
ing to  190  second  feet.  We  obtained  all  of  that  right 
while  it  existed  in  the  river.  Whenever  their  right 
was  cut  we  cut  the  amount  that  we  took  into  our 
canal.  The  total  amount  of  these  exchange  rights 
in  the  canal  would  be  254.4  second  feet  at  the  maxi- 
mum and  145  second  feet  at  the  minimum.  We  have 
a  tabulated  statement  of  water  flowing  in  the  gov- 
ernment canal  from  July  11th  to  July  25th.  On 
July  25th,  we  had  a  rain  on  the  Boise  River  which 
raised  the  river  and  our  water  was  turned  back  in 
although  our  gates  were  still  controled  by  Marsters. 
The  amounts  of  water  flowing  in  the  canal  from  July 
11th  to  July  25th  were  as  follows: 

July  12th-13th,  312  second  feet;  July  13th-14th, 
344  second  feet;  July  14th-15th,  435  second  feet; 
July  15th-16th,  464  second  feet;  16th-17th,  478  se- 
cond feet;  17th-18th,  487  second  feet;  18th-19th,  436 
second  feet;  19th-20th,  347  second  feet;  20th-21st, 
303  second  feet;  21st-22d,  305  second  feet;  22d-23d, 
303  second  feet;  23d-24th,  327  second  feet;  24th- 
25th,  575  second  feet. 

On  the  llth-12th  there  was  no  transferred  water 
in  the  ditch;  on  the  12th-13th,  there  was  30  second 
feet;  on  the  13th-14th,  there  was  104  second  feet; 
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on  the  14th-15th,  there  was  233  second  feet;  on  the 
15th-16th,  there  was  254  second  feet.  This  same 
condition  existed  to  the  18th.  From  the  18th,25th, 
there  was  145  second  feet  of  transferred  water  in 
the  main  canal.  At  that  time  214  second  feet  of  the 
New  York  Canal  Company's  decreed  right  was  be- 
ing carried  in  the  government  canal. 

MR.  DAVIS:  What  do  you  mean  by  decreed 
right? 

MR.  STOUTEME YER :  The  right  as  decreed  by 
Judge  Stewart.  The  right  which  the  government 
contracted  to  carry  for  them  as  decreed  by  the  court. 

(Witness  continues:) 

One  second  foot  flowing  for  twenty-four  hours  is 
equivalent  to  1.98  acre  feet,  practically  two  acre 
feet;  and  if  you  multiply  the  amount  as  expressed 
in  second  feet  by  1.98  that  would  give  you  the  num- 
ber of  acre  feet  for  each  twenty-four  hours. 

I  have  been  connected  with  the  project  as  project 
manager  since  July  1,  1912.  Prior  to  that  time,  I 
had  been  irrigation  manager  from  January  16, 
1909  to  July  1,  1912  in  charge  of  the  distribution  of 
water.  In  that  capacity,  I  became  familiar  with  the 
amounts  of  water  required  for  the  raising  of  agri- 
cultural crops  on  the  lands  being  irrigated  under 
that  project.  The  amount  of  water  required  for 
that  purpose  on  July  11,  1913,  was  980.4  second  feet, 
and  this  amount  was  used  for  irrigation  on  that 
date.  On  that  date,  the  United  States  was  receiving 
forty  cents  an  acre  foot  for  the  water  delivered  to 
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the  farmer.  The  effect  of  cutting  off  water  from 
the  government  canal  by  the  defendant  Marsters 
was  to  decrease  the  government's  receipts.  These 
receipts  were  decreased  $387.20  a  day.  There  were 
thirteen  days  before  the  rain,  occurring  between 
July  25th  and  August  10th,  giving  us  the  water 
which  we  required,  therefore  there  were  thirteen 
days  on  which  our  water  was  decreased  by  that 
amount  from  July  12th  to  July  25th.  The  receipts 
were  not  decreased  from  July  25th  to  August  10th, 
but  they  were  thereafter  for  sixty-one  days  during 
which  Mr.  Marsters  had  control  of  our  gates. 

Q.  Were  they  decreased  during  all  of  that  time 
except  this  period  which  you  refer  to? 

MR.  DAVIS :    We  object  to  that  as  leading. 

THE  COURT :  I  don't  think  I  quite  understand 
the  witness.  How  do  you  know  that  they  were  de- 
creased thereafter? 

A.  Because  we  didn't  have  sufficient  water  to 
meet  our  needs,  our  demands,  except  during  this 
period  in  which  the  rains  occurred,  which  gave  us 
plenty  of  water,  which  was  between  July  25th  and 
August  10th.  After  August  10th  the  river  dropped 
again,  and  we  were  short  of  water  from  that  time 
on  to  October  3d,  when  Mr.  Marsters  released  the 
gates. 

THE  COURT:  Do  you  know  how  much  water 
you  would  have  had,  had  he  not  lowered  the  gates, 
rightfully  have  had? 

A.  I  don't  know  as  I  know  what  you  mean  by 
rightfully. 
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THE  COURT:  What  you  would  have  been  en- 
titled to  take  from  the  river.  I  say,  do  you  know, 
under  the  conditions — 

A.  I  was  answering  Mr.  Stoutemyer's  question 
on  the  assumption  that  we  were  entitled  to  what  he 
cut  out. 

THE  COURT:    During  the  entire  season? 

A.  Well,  of  course,  if  we  were  only  entitled  to — 
on  the — I  don't — there  was  a  temporary  order  of 
the  court  in  the  meantime. 

MR.  STOUTEMYER :  We  propose  to  show  those 
orders  and  rights  by  another  witness,  showing  the 
value  of  the  water  by  this  witness. 

THE  COURT :  I  am  willing  to  hav9  you  take  a 
sort  of  short  cut  in  this,  if  it  can  be  done  without 
prejudice  to  the  parties.  Of  course,  this  conclusion 
would  be  rather  an  extraordinary  one  without  show- 
ing the  facts.  Perhaps  you  had  better  show  these 
orders  first,  and  then  I  will  have  some  idea  as  to 
about  what  the  hearing  of  the  testimony  will  be,  and 
you  can  recall  this  witness. 

Here  plaintiff  offered  in  evidence,  and  the  same 
was  admitted  a  certified  copy  of  the  order  of  the 
District  Court  of  the  Seventh  Judicial  District  of 
the  State  of  Idaho  in  the  case  of  Farmers'  Co-op- 
erative District  vs.  Riverside  Irrigation  District 
made  by  Judge  Bryan  on  July  18,  1913.  This  was 
marked  Plaintiff's  Exhibit  ^T". 

MR.  STOUTEMYER:  We  notice  in  that  order 
(Plaintiff's  Exhibit  "F"  just  above  referred  to), 
the  order  was  made  to  distribute  to  the  parties  .6  of 
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an  inch  per  acre,  or  .6  of  the  Stewart  decree,  the  de- 
cree formerly  made  in  this  case.  We  have  here  the 
decree  referred  to  upon  which  that  .6  is  based,  but 
it  is  quite  lengthy,  and  if  there  is  no  objection  to  it, 
we  would  like  instead  of  offering  the  whole  decree 
to  merely  offer  the  amounts  shown  by  that  decree  to 
have  been  decreed  to  the  several  parties. 

THE  COURT :  You  mean  the  amounts  and  dates 
of  appropriation? 

MR.  STOUTEMYER :    Yes. 

MR.  DAVIS :    You  offer  that  as  evidence,  do  you? 
MR.  STOUTEMYER:     Yes. 

MR.  STOUTEMYER :  We  will  ask  that  this  por- 
tion of  what  is  known  as  the  Stewart  decree  be  mark- 
ed as  plaintiff's  exhibit  and  introduced  in  evidence. 

Whereupon  said  paper  was  marked  as  requested 
and  admitted  in  evidence  as  plaintiff's  Exhibit  ''G'\ 
(Witness  continues:) 

There  was  no  reduction  in  the  expenses  of  the 
government  for  the  distribution  of  water  as  the 
amount  in  the  canal  was  reduced  by  defendants ;  we 
had  a  certain  amount  of  water  to  deliver  and  we  had 
to  keep  on  our  men  to  deliver  it. 

MR.  STOUTEMYER:  What  effect  upon  the 
canal  itself  has  the  sudden  reduction  of  the  amount 
of  water  flowing  in  it,  to  the  extent  which  occurred 
in  this  canal  on  the  11th  or  12th  of  July?    , 

MR.  DAVIS :  We  object  to  that  as  being  incom- 
petent, irrevelant  and  immaterial  and  not  within 
the  issues  of  the  pleading,  which  objection  was  by  the 
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court  sustained  and  plaintiff  noted  an  exception. 
(Witness  continues) 

All  of  the  works  then  completed  were  affected  by 
the  action  of  the  defendants ;  the  main  canal  was  af-  i 

fected  because  we  could  not  get  the  flow  of  water 
through  it,  and  our  lateral  system  was  affected  for  I 

the  same  reason,  and  the  Deer  Flat  Reservoir  was 
affected,  inasmuch  as  we  had  to  take  water  from 
that  reservoir  at  that  time  that  we  could  use  later. 
The  power  plant  was  also  affected  by  the  possession 
of  the  gates  by  the  water  master.  There  was  water 
diverted  through  the  main  canal  and  wasted  at  the 
Barber  waste-way  that  was  of  no  use  to  us  in  our 
irrigation,  that  could  have  gone  through  the  power 
plant  and  created  more  power,  provided  it  was  ne- 
cessary to  waste  it  at  all.  We  have  a  waste-way  in  j 
the  main  canal  approximately  a  mile  below  the  head 
gates  and  they  regulated  the  canal  at  that  point 
rather  than  at  the  headgates.  If  they  had  regulated 
it  at  the  headgates,  that  water  would  have  gone 
through  the  power  plant.  As  they  did  regulate  it, 
it  went  through  the  waste-way  and  the  power  plant  j 
did  not  get  the  use  out  of  it.  We  develop  power  at 
the  diversion  dam,  and  the  act  of  taking  water 
through  the  main  canal  and  wasting  it  out  through 
the  waste-way  rather  than  through  the  power  plant 
deprived  us  of  that  much  power.  This  decreased  the 
output  of  the  power  plant. 

THE  COURT:  In  other  words,  more  water  was 
taken  in  at  the  point  of  diversion  than  was  permit- 
ted to  go  on  down  through  the  canal? 
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A.    Yes. 

THE  COURT :    Did  you  object  to  that? 

A.    It  decreased  our  power  that  much. 

THE  COURT :    I  say,  did  you  object  to  that? 

A.  At  that  time?  Yes  sir.  We  called  his  atten- 
tion to  it  at  that  time. 

THE  COURT:  Did  you  ask  him  to  lower  the 
gates  at  the  head,  at  the  intake? 

A.    No,  we  didn't  do  that. 

THE  COURT :  That  is  the  only  way  you  could 
keep  the  water  out  of  the  canal,  isn't  it? 

A.    Yes,  If  he  didn't  feel  disposed  to  let  that  wat- 
er go  down  the  canal,   he  could   have   lowered   the 
headgates  and  sent  it  down  the  river. 
(Witness  continues:) 

We  had  two  ditch  riders  read  simultaneously  the 
gauges  above  and  below  the  waste-way,  and  by 
means  of  our  rating  curve  we  arrived  at  the  amount 
which  was  wasted  through  the  waste-way  by  the  de- 
fendants during  the  period  they  were  in  possession 
of  the  government  canal  and  headgates.  It  varied 
on  different  days.  I  have  it  here  in  tabulated  form ; 
it  shows  the  amount  wasted  at  the  Barber  waste- 
way  by  days  from  August  11th  to  October  3d.  It 
really  carries  beyond  October  3d,  it  carries  it  to  the 
12th,  but  Mr.  Marsters  released  the  gates  on  Octo- 
ber 3d. 

This  statement  was  offered  and  admitted  in  evi- 
dence and  marked  Plaintiff's  Evhibit  ''H". 


96  Elias  Marsters  and  E.  F,  Lakin 

MR.  STOUTEMYER :  If  you  had  continued  to 
receive  the  amount  of  water  which  you  were  taking 
from  the  river  at  the  time  that  the  possession  of  the 
government  headworks  was  taken  out  of  your  hands 
by  the  defendants  could  you  have  continued  to  sell 
it  at  the  rate  which  you  were  receiving  for  it? 

MR.  DAVIS :  We  object  to  that  as  incompetent, 
irrevelant  and  immaterial,  and  presuming  that  the 
taking  was  lawful. 

THE  COURT:  You  mean  sell  it  for  irrigation 
purposes? 

MR.  STOUTEMYER:    Yes. 

THE  COURT:  The  objection  will  be  overruled. 
You  may  cross-examine. 

MR.  DAVIS:    Note  an  exception. 
(Witness  continues:) 

We  have  1456  government  water  users  renting 
water  from  us.  They  have  no  other  source  of  sup- 
ply. We  were  renting  water  at  the  time  Mr.  Mars- 
ters took  possession  of  the  gates.  I  have  no  doubt 
we  could  have  continued  to  rent  the  water  if  we  had 
been  able  to  keep  it. 
Cross  Examination:     (Witness  testifies:) 

On  July  11,  1913,  980.4  second  feet  of  water 
were  running  in  the  government  canal.  This  mea- 
surement was  made  just  below  the  Barber  waste- 
way,  about  a  mile  below  the  point  of  diversion.  The 
locks  that  Mr.  Marsters  interferred  with  were  at  the 
point  of  diversion  at  the  headgates.  All  our  mea- 
surements in  the  main  canal  were  taken  at  what 
we  call  gauge  No,  2;  that  is  a  better  station;  the 
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stations  up  at  the  head  of  the  canal  we  do  not  get 
good  measurements  on  account  of  loss  through  the 
gates  and  one  thing  and  another.  Whenever  I  have 
spoken  of  water  in  the  canal  it  was  water  passing 
this  waste-way.  We  claim  that  the  government  had 
a  right  to  all  water  in  the  river  not  taken  by  prior 
rights.  I  admit  that  there  are  prior  filings  on  the 
river.  On  the  11th  day  of  July,  1913,  we  had  of- 
fered proof  on  1647  second  feet  of  water.  This 
amount  was  not  in  the  river  available  for  us  on  July 
11th;  the  amount  available  was  980.4  second  feet.  I 
do  not  remember  just  how  we  arrived  at  that,  but 
we  had  been  working  in  co-operation  with  the  lower 
canals.  I  do  not  know  just  how  we  arrived  at  that 
particular  amount.  As  I  remember  it,  that  was  the 
amount  that  would  give  us  water  for  our  lands  with- 
out any  water  whatever  running  into  the  Deer  Flat 
Reservoir.  We  agreed  to  cut  out,  my  recollection  is, 
until  there  was  no  water  being  stored  in  the  Deer 
Flat  Reservoir.  This  was  a  kind  of  a  tentative 
agreement.  I  talked  it  over  with  Mr.  Stoutemyer, 
and  I  think  I  talked  it  over  with  other  attorneys  re- 
presenting prior  rights.  In  taking  water  from  the 
river,  we  recognized  priorities,  but  we  did  not  re- 
cognize any  amounts  until  the  decree  of  the  court. 
As  project  manager,  my  understanding  was  that  the 
Stewart  decree  held  us  as  to  priorities  but  not  as  to 
amounts,  that  was  my  understanding.  We  did  not 
determine  the  amounts  which  these  priorities  were 
entitled  to  though  until  we  had  an  order  of  the  court. 
We  released  everything  from  the  canal  system  until 
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nothing  was  flowing  into  the  Deer  Flat  Reservoir, 
and  we  kept  the  balance  until  Mr.  Marsters  inter- 
fered with  the  locks,  or  until  there  was  some  order 
of  the  court.  On  July  11th,  we  were  actually  de- 
livering about  277  second  feet  to  the  New  York  Ca- 
nal Company.  We  had  a  contract  to  deliver  their 
water,  and  under  that  contract  I  think  it  has  been 
ruled  that  up  until  the  time  there  was  some  decree 
of  the  court  we  would  deliver  277,  and  after  there  is 
a  decree  of  the  court  we  deliver  219 ;  anyway,  I  know 
that  part  of  the  time  we  delivered  277  and  part  of  the 
time  219.  We  wasn't  carrying  any  water  except  for 
our  own  uses  and  the  New  York  Canal.  The  trans- 
ferred water  to  which  I  have  referred  was  for  our 
own  purposes. 

Q.  How  did  you  determine  how  much  you  were 
entitled  to  take  for  your  own  purposes  under  those 
transferred  rights? 

A.  By  agreement  with  the  companies  with  which 
we  had  contracts.  We  had  contracts  with  them,  and 
I  would  call  them  up,  and  they  would  tell  me  how 
much  I  could  take,  and  then  I  would  talk  with  the 
Directors  of  their  Districts,  and  possibly  with  the 
Water  Commissioner,  or  his  deputy,  and  I  don't  know 
just  how  it  was  arrived  at,  but  it  was  under  those 
contracts  which  we  had  with  those  companies. 

Q.  Now  then,  in  view  of  all  that,  Mr.  Bliss,  I 
would  like  you  to  tell  me  just  as  simply  as  possible 
how  you  arrived  at  the  amount  of  water  which  the 
United  States  was  entitled  to  use  on  the  11th  day  of 
July,  1913.  i 
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A.  We  assumed  that  we  was  entitled  to  every- 
thing, without  an  order  of  the  court,  that  is,  up  to  a 
certain  amount,  that  was  agreed  upon  between  these 
attorneys.  I  think  they  told  me— in  discussion  with 
Mr.  Stoutemyer — as  to  what  we  should  keep  and 
what  we  should  let  go. 
(Witness  continues:) 

Mr.  Stoutemyer  told  me  to  stop  running  water  out 
of  the  river  when  there  was  no  more  running  out  of 
the  Deer  Flat  Reservoir.  We  agreed  to  cut  out  every- 
thing in  our  canal  until  there  was  nothing  flowing 
into  the  Deer  Flat  Reservoir,  until  we  were  not  stor- 
ing any  more  water,  and  when  we  reached  that  point 
we  refused  to  cut  out,  and  there  was  980.4  left.  We 
intended  to  continue  taking  that  amount  until  the 
order  of  the  court.  We  did  not  base  this  amount  on 
anything.  We  just  assumed  there  was  no  order  of 
the  court,  that  the  Stewart  decree  stood  as  to  priori- 
ties simply  and  did  not  carry  any  amount,  and  there- 
fore until  there  was  an  order  of  the  court,  the  Stew- 
art decree  was  void  as  to  amounts.  980.4  second  feet 
delivered  to  the  New  York  Canal  Company  what  they 
required  for  their  lands,  and  gave  us  what  we  requir- 
ed for  our  lands  without  any  surplus  running  into 
the  reservoir,  that  is,  that  was  enough ;  when  we  had 
that  we  had  what  we  required. 

Q.  In  other  words,  you  took  what  you  required 
regardless  of  whether  the  prior  appropriators  had 
what  they  required  or  not? 

A.    We  took  this  amount. 

Q.    And  you  say  that  is  what  you  required? 
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A.  That  is  what  we  required  to  properly  irrigate 
our  lands  on  the  project,  on  the  proposition  that  there 
was  no  order  of  the  court  then  in  effect. 

Q.  And  until  there  was  an  order,  you  assumed 
you  had  a  right  to  whatever  you  required  for  your 
lands? 

A.    Yes. 

Q.  But  I  thought  you  admitted  that  you  recog- 
nized these  prior  rights,  and  I  don't  see  how  you  rec- 
ognized them  and  disregarded  them  at  one  and  the 
same  time. 

A.  I  say  we  recognized  them  as  to  dates  of  prior- 
ity; at  least  I  have  personally.  As  I  understood  the 
Stewart  decree  stood  as  to  priorities,  but  not  as  to 
amounts.  I  have  never  recognized  the  Stewart  de- 
cree as  to  amounts. 

Q.  Suppose,  Mr.  Bliss,  that  there  were  only  980.4 
second  feet  in  the  river  at  that  particular  time, 
would  you  suppose  you  could  take  it  all  because  you 
needed  it  all? 

MR.  STOUTEM YER :  We  object  to  that  question 
because  it  is  supposing  facts  that  did  not  exist,  and  it 
is  not  material  in  this  case. 

THE  COURT :    You  may  answer. 

A.  I  don't  know  what  we  would  have  done,  of 
course,  under  that  circumstance,  but  I  was  acting 
under  the  advice  of  my  counsel  in  taking  this  amount 
of  water. 

(Witness  continues:) 
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We  did  let  a  definite  amount  go  down  the  river, 
but  I  do  not  know  just  how  we  arrived  at  that 
amount.  We  rather  assumed  that  when  the  tem- 
porary order  of  the  court  would  be  given  that  it 
would  be  about  what  it  was  when  it  was  finally  given 
on  July  18th,  that  is  .6  of  the  Stewart  decree,  and 
we  planned  on  letting  that  amount  go  down  the  river, 
taking  into  consideration  the  return  flow.  That  is 
about  the  basis  on  which  we  worked.  But  even  be- 
fcTe  this  temporary  order  of  the  court  was  entered, 
those  people  having  prior  rights  had,  I  think,  a  right 
to  water  before  us.  As  I  say,  I  recognized  their  pri- 
orities, I  do  not  recognize  any  particular  amount 
thereof.  In  turning  out  water  for  the  New  York 
Canal  people,  I  think  there  has  been  a  question  for 
some  time  as  to  just  what  they  were  entitled  to.  We 
assume  that  they  were  entitled  to  what  they  were 
given  in  the  Stewart  decree.  This  was  219  second 
feet.  We  did  not  assume  that  all  other  people  who 
had  awards  in  the  Stewart  decree  were  entitled  also 
to  the  amounts  fixed  in  the  Stewart  decree  equally 
with  the  New  York  people.  We  have  a  five  years 
contract  to  transfer  water  with  the  Riverside  Irriga- 
tion District.  With  reference  to  the  amount  of  wa- 
ter we  used  under  their  right  on  July  11th,  I  think 
Mr.  Lakin,  deputy  water  master,  arrived  at  that 
amount.  I  do  not  remember  just  how  it  was,  but  it 
was  some  of  their  rights  under  the  Stewart  decree. 
We  also  have  a  contract  with  the  Pioneer  Irrigation 
District  to  turn  water  out  of  the  Deer  Flat  Reservoir 
and  take  a  like  amount  out  of  the  Boise  River. 
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Q.  And  on  the  14th  and  15th  day  of  July,  1913, 
you  claimed  43  second  feet  from  the  Phyllis  canal, 
did  you? 

A.    Yes  sir. 

Q.  And  did  you  turn  a  like  amount  out  of  the 
Phyllis  canal  from  the  Deer  Flat  reservoir? 

A.    My  recollection  is  that  we  did,  yes  sir. 

Q.    On  what  basis  did  you  turn  that  out? 

A.  It  was  based  on  the  same  basis  that  we  were 
entitled  to  a  third  of  the  water  that  they  had  been 
decreed  under  the  Stewart  decree,  minus  20  second 
feet. 

Q.  Then  you  recognize  the  Stewart  decree  insofar 
as  the  Riverside  Irrigation  District  was  concerned, 
and  the  Pioneer  Irrigation  District? 

A.  We  worked  with  the  deputy  watermaster,  is 
my  recollection,  and  he  told  us  what  we  were  entitled 
to. 

Q.  Then  you  recognize  an  inch  to  the  acre  so  far 
as  those  two  companies  are  concerned? 

A.  I  don't  know  about  an  inch  to  the  acre.  I 
don't  know  what  they  were  decreed  under  the  Stew- 
art decree. 

Q.  Then  you  recognized  the  Stewart  decree  as  to 
the  amount  of  water  so  far  as  those  districts  were 
ccncerned? 

A.    That  is  the  amount  we  had  in  that  canal. 

Q.  And  that  is  what  you  took  out  from  the  Boise 
River? 

A.    Yes  sir. 
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(Witness  continues:) 

In  determining  the  loss  to  the  United  States  that 
has  been  estimated  at  $387.20,  we  found  that  Mr. 
Marsters,  between  July  11th  at  four  P.  M.  and  July 
12th,  cut  out  1,488.8  second  feet  of  water,  and  we 
found  that  we  can  deliver  to  the  ground  about  65  per 
cent  of  the  water  we  take  in  the  canal,  so  we  take  65 
per  cent  of  1,488.8  as  the  amount  of  water  that  could 
be  delivered  to  the  ground,  and  then  multiply  that 
by  40  cents  an  acre  foot.  That  gives  $387.20,  the 
amount  of  that  water  per  day  that  he  cut  out.  There 
were  thirteen  days  between  July  12th  and  25th,  and 
we  took  thirteen  times  $387.20.  This  calculation  is 
based  upon  the  assumption  that  we  were  entitled  to 
take  out  for  each  of  those  thirteen  days  the  980.4 
second  feet  that  we  were  taking  out  on  July  11th. 
The  river  was  falling  more  or  less  rapidly  about  that 
period  and  I  don't  know  just  what  we  were  entitled 
to  take  until  July  18th.  On  July  18th  a  temporary 
order  of  the  court  went  into  effect  fixing  the  duty  of 
water  for  prior  rights  at  .6  of  the  Stewart  decree. 
The  amounts  decreed  to  the  rights  prior  to  ours  was 
about  2755  second  feet,  and  on  the  11th  of  July  the 
natural  flow  in  the  Boise  River  was  2420  second  feet. 
Without  taking  into  consideration  the  return  flow  at 
points  on  the  river  below  our  diversion  dam,  the 
prior  rights  amounted  on  July  11th  to  300  feet  more 
than  there  was  in  the  river.  The  return  flow  is  in  the 
river  available  for  use  the  same  as  the  natural  flow, 
and  so  the  total  flow,  I  think  would  be  there  to  distrib- 
ute. On  July  18th  when  the  order  of  the  court  fixing 
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the  duty  of  water  for  the  remainder  of  the  season 
went  into  effect  there  was  approximately  1710  second 
feet  of  water  in  the  Boise  River  above  our  diversion 
dam.  This  order  fixed  their  rights  prior  to  ours 
at  some  1619  second  feet. 

Q.  If  there  was  1710  feet  in  the  river  on  July 
18th,  when  this  order  went  into  effect,  and  prior 
rights  were  entitled  to  1619  feet,  then  upon  that  basis 
you  certainly  were  not  entitled  to  980.4  second  feet, 
were  you? 

A.    Not  on  that  basis. 

Q.  What  right  have  you  to  say  you  were  damaged 
in  the  sum  of  $387.20,  or  any  other  amount,  unless 
you  also  state  the  basis  on  which  you  make  that  calcu- 
lation? 

A.  I  have  made  my  calculation  on  three  bases; 
one  is,  that  Mr.  Marsters  didn't  have  any  right  at  any 
time  on  government  property,  and  another  was  that 
up  to  the  time,  he  didn't  have  any  right  up  to  the 
time  of  the  temporary  order  or  decree,  but  would 
have  a  right  after  July  18th. 

Q.  But  in  making  this  calculation  isn't  it  true  that 
you  assumed  throughout  that  you  were  entitled  to 
have  the  amount  of  water  you  were  taking  on  July 
11th? 

A.  That  is  on  the  assumption  that  he  hadn't  any 
right  to  take  it  out  at  all  at  any  time. 

Q.  But  you  are  trying  to  establish  your  right 
here;  you  are  asking  for  damages.  We  are  not  de- 
fending.    We  are  trying  to  make  you  prove  your 
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right.    We  are  trying  to  find  the  basis  on  which  you 
assert  a  right. 

A.    I  have  told  you  the  basis. 
Q.  .  You  have  told  me? 
A.    Yes. 

(Witness  continues:) 

Up  to  the  capacity  of  the  power  plant  all  the  wa- 
ter going  down  the  river  goes  through  the  mill ;  any- 
thing over  that  goes  over  the  dam.  Mr.  Marsters 
shut  off  719.2  second  feet  from  going  into  our  canal 
and  I  presume  a  portion  of  that  went  through  the 
power  wheel.  The  average  number  of  second  feet 
that  wasted  back  into  the  river  below  was  I  think 
about  forty,  and  the  action  of  Mr.  Marsters  undoubt- 
edly increased  the  amount  of  water  that  went  through 
the  power  plant  and  increased  the  power  for  the  time 
being. 

Re-direct  Examination :     ( Witness  testifies : ) 

Under  this  temporary  order  of  the  court  which  was 
made  on  the  18th  of  July,  the  amount  of  water  to 
which  the  New  York  Canal  Company  was  entitled 
was  .6  of  219  or  131  second  feet  approximately. 
There  was  transferred  or  exchanged  water  in  the 
canal  between  July  12th  and  July  18th.  The  amount 
of  exchange  water  recognized  and  turned  into  the 
canal  was  determined  by  Mr.  Lakin,  acting  under 
Mr.  Marsters.  We  had  no  control  of  it.  The  1619 
second  feet  which  was  .6  of  the  amount  of  the  Stew- 
art decree  included  the  decreed  right  of  the  New 
York  Canal  Company  which  was  carried  in  the  gov- 
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ernment  ditch,  and  the  amount  to  be  turned  below 
the  government  ditch  would  be  less  than  1619  be- 
cause the  New  York  right  was  taken  out  in  the  gov- 
ernment ditch.  Besides  the  normal  flow  of  the  Boise 
River  as  measured  at  Highland  Station,  there  are  a 
number  of  natural  creeks — Indian  Creek  and 
Mason  Creek  and  Wilson  Creek  and  Mid- 
dleton  Slough  and  a  number  of  sloughs  coming  into 
the  river  below  the  diversion  dam  bringing  in  a  con- 
siderable amount  of  water.  A  large  part  of  this 
comes  into  the  river  at  points  which  make  it  avail- 
able for  supplying  prior  rights.  There  was  no  ma- 
terial difference  in  the  amount  of  water  required  for 
irrigation  between  July  9th  and  July  18th  of  that 
year. 

Re-cross  Examination :     ( Witness  testifies : ) 

It  does  not  necessarily  follow  that  because  a  duty 
of  .6  of  an  inch  late  in  the  season  is  fixed  as  sufficient 
that  prior  to  that  time  this  would  be  the  proper  duty 
of  water. 

Vernon  H.  Tregaskis  being  called  and  duly  sworn 
as  a  witness  on  behalf  of  plaintiff,  testified  as  fol- 
lows: 

Direct  Examination :     (Witness  testifies : ) 

I  went  to  work  for  Mr.  Marsters  either  the  after- 
noon of  July  11th  or  the  afternoon  of  July  12th,  1913, 
and  I  continued  in  his  employ  for  twelve  days,  I  be- 
lieve it  was.  I  was  employed  as  a  guard  at  the  diver- 
sion dam  for  the  headgates ;  I  was  part  of  the  time  at 
the  waste-gates  and  part  of  the  time  at  the  headgates. 
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I  was  acting  indirectly  through  Mr.  Marsters.  He 
had  a  man  there  by  the  name  of  Ed  somebody  that 
acted  as  a  kind  of  foreman  over  us  while  we  was 
there — that  is,  he  attended  to  the  regulating  of  the 
water.  I  got  orders  mostly  from  Mr.  Marsters,  and 
was  employed  to  watch  the  headgate  and  to  keep  any- 
body from  molesting  headgates,  raising  or  lowering 
them,  except  by  the  orders  of  Mr.  Marsters.  The 
original  change  in  the  gates  had  been  made  before  I 
wont  up  there.  We  stayed  principally  in  the  black- 
smith's shop  at  the  edge  of  the  dam,  and  I  slept  a 
number  of  nights  down  below  the  waste-gates  where 
the  weir  is.  We  used  the  government  blacksmith 
shop  for  cooking  purposes,  and  we  utilized  the  forge 
in  lieu  of  a  stove.  There  was  a  tool  shed  at  one  end 
of  the  shop,  and  if  the  weather  was  bad  we  slept  in 
that ;  otherwise  we  took  turn  about  sleeping.  There 
was  a  bench  outside  the  blacksmith  shop  that  we  slept 
on.    I  carried  arms  when  I  went  to  work  there. 

Defendants  admit  that  they  took  possession  of 
locks  and  cut  the  locks  which  were  there,  and  con- 
trolled and  operated  the  gates  and  controlled  the  wa- 
ter until  some  time  in  October. 

Harold  Conklin,  being  called  and  duly  sworn  as  a 
witness  on  behalf  of  the  plaintiff,  testified  as  fol- 
lows: 
Direct  Examination:  (Witness  testifies:) 

I  am  a  civil  engineer  employed  with  the  Reclama- 
tion Service,  and  in  the  summer  of  1911  I  was  at  the 
Boise  office.  I  am  familiar  with  what  is  known  as 
the  government  power  plant  located  at  the  diversion 
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dam  on  the  Boise  project.  I  can  determine  the 
amount  of  power  that  can  be  created  at  that  plant  by 
a  given  volume  of  water  going  through  it.  The  maxi- 
mum capacity  of  the  plant  is  2,000  kilowatts.  1260 
second  feet  of  water  are  required  to  develop  the  max- 
imum capacity  of  the  plant. 

Here  witness  identified  a  certain  paper  which 
purported  to  show  the  loss  of  power  caused  by  inter- 
ference with  the  regular  flow  of  the  Boise  River  in 
August,  September  and  October,  1913.  This  paper 
was  offered  and  admitted  in  evidence  and  marked 
Plaintiff's  Exihibit  'T' 
(Witness  continues:) 

If  Exhibit  ''H"  is  a  correct  statement  of  the  wa- 
ter which  was  wasted  through  the  waste-way  of  the 
government  canal  under  the  charge  of  defendants, 
then  if  this  additional  water  had  been  allowed  to 
flow  down  the  river  instead  of  being  taken  into  the 
canal  and  carried  around  the  power  plant,  there 
would  have  been  20,160  kilowatt  hours  of  additional 
power  developed.  In  September,  there  would  have 
been  15,888  additional,  and  in  October 
984.  I  have  in  my  possession  a  copy 
of  the  contract  between  the  United  States 
and  the  Idaho  Oregon  Company  for  the  sale  of 
power,  and  under  the  rates  agreed  upon  in  that  con- 
tract, the  additional  power  which  may  have  been  de- 
veloped could  have  been  sold  for  the  sum  of  $259.22. 
Cross  Examination :     ( Witness  testifies : ) 

The  first  date  that  this  calculation  I  have  made  be- 
gins on  is  the  11th  of  August;  that  is  the  date  on 
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which  I  understood  the  headgates  were  first  regulat- 
ed by  the  water  master.  On  that  date  966  second 
feet  passed  the  government  canal  and  went  on  down 
the  river.  991  second  feet  would  have  gone  through 
if  there  had  been  no  water  wasting  through  the  waste 
gates.  My  estimate  of  the  power  developed  on  that 
day  and  the  power  which  was  lost  is  based  upon  the 
difference  between  those  two  amounts.  The  loss  on 
that  day  was  33  kilowatts.  I  made  a  similar  calcula- 
tion for  the  next  day.  I  believe  the  Idaho  Oregon 
Company  was  under  no  obligation  to  take  this  power 
under  its  contract. 

Here  plaintiff  offered  in  evidence  Exhibit  ^^J,"  a 
copy  of  the  contract  with  the  Idaho  Oregon  Company 
above  referred  to. 

(Witness  continues:) 

I  was  not  in  charge  of  the  power  plant  during 
1913.  My  duties  had  nothing  to  do  with  this  power 
plant.  The  only  thing  I  did  was  to  make  an  expert 
calculation  of  what  might  have  happened  supposing 
these  other  tables  that  were  offered  in  evidence  are 
correct. 

Austin  D.  Price,  being  called  and  duly  sworn  as  a 
witness  on  behalf  of  the  plaintiff,  testified  as  fol- 
lows: 

Direct  Examination:     (Witness  testifies:) 

I  am  an  engineer  in  the  employ  of  the  Reclama- 
tion Service  in  charge  of  the  work  of  the  hydro- 
graphic  branch  of  the  project,  measuring  the  flow  of 
water  in  the  various  canals  and  also  in  the  Boise 
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River.  I  have  been  engaged  as  engineer  in  the  mea- 
suring of  water  for  a  little  over  five  years.  In  the 
summer  of  1913,  I  was  working  for  the  Reclamation 
Service  in  Boise  in  charge  of  measurements  on  the 
government  main  canal  at  the  power  plant;  I  also 
measured  the  Boise  River  at  the  various  stations.  I 
made  measurements  at  the  station  at  Highland  on 
the  Boise  River  and  measurements  on  the  main  canal 
both  above  and  below  the  wasteway.  I  made  these 
measurements  during  the  season  of  1913  after  July 
11th.  I  did  not  make  any  measurements  showing 
the  amount  of  water  flowing  through  the  government 
power  plant  at  the  government  diversion  dam,  sim- 
ply the  river  and  main  canal.  The  amount  of  water 
flowing  through  the  power  plant  was  determined  by 
measuring  the  river  at  Highland  and  measuring  the 
canal  and  determining,  of  course,  whether  or  not 
there  was  any  water  being  wasted  over  the  spillway 
at  the  power  plant.  With  no  water  over  the  spill- 
way, the  difference  between  the  amount  in  the  river 
above  the  dam  and  the  amount  in  the  canal  would 
give  the  amount  going  through  the  power  plant.  I 
made  all  the  measurements  shown  in  Plaintiff's  Ex- 
hibit ''H''  of  water  being  wasted  out  of  the  waste- 
way  on  the  main  canal. 

Cross  Examinations    ( Witness  testifles : ) 

The  Highland  station  is  about  seven  or  eight  miles 
— possibly  six  or  seven — above  the  diversion  dam. 
When  I  measured  the  water  running  in  the  govern- 
ment canal,  I  made  measurements  both  above  and  be- 
low the  Barber  waste-way;  about  300  feet  below  and 
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about  half  a  mile  above.  We  have  regular  measur- 
ing stations  at  those  points.  The  measuring  station 
about  half  a  mile  above  the  v/aste-way  is  designated 
as  M.  C.  1,  and,  of  course,  if  there  was  no  water 
wasting  out  of  the  Barber  waste-way  1  would  give 
the  discharge.  When  water  was  wasting  out  of  this 
waste-way  M.  C.  2  will  give  the  correct  discharge 
the  canal  is  carrying,  and  No.  2  is  used  merely  some- 
times for  what  the  canal  is  carrying  below  the  waste- 
way.  In  1913  No.  2  was  used  for  determining  the 
capacity  the  canal  was  carrying  for  delivery  to  the 
lands.  I  had  nothing  to  do  with  controlling  the 
amount  of  water  going  into  the  canal.  I  simply  mea- 
sured it.  I  happened  to  make  the  measurements  of 
the  water  wasting  from  the  main  canal  in  1913  be- 
cause that  is  my  regular  work  measuring  M.  C.  1  and 
M.  C.  2,  and  the  difference  between  these  two  mea- 
surements gives  you  the  amount  of  water  going  out 
of  the  waste-way.  The  amount  wasting  out  varied 
from  about  21  acre  feet  to  160  acre  feet  per  day.  I 
only  saw  Mr.  Marsters  or  the  men  under  him  raise 
or  lower  the  gates  once  and  that  was  on  the  12th 
of  July.  The  figures  prepared  by  me  were  used  for 
the  purpose  of  computing  the  power  development  and 
the  loss  of  power  by  reason  of  the  water  which  did 
not  pass  through  the  turbines.  Every  time  I  had  oc- 
casion to  visit  the  power  plant,  there  was  no  water 
going  over  the  crest  of  the  dam.  It  was  all  going 
through  the  turbines.  The  tables  show  the  last  date 
on  which  this  loss  occurred  as  October  12th.  It  has 
been  testified  that  Mr.  Marsters  and  his  men  relin- 
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quished  control  over  the  canal  on  October  3rd.  I 
know  nothing  about  the  loss  which  occurred  between 
October  3rd  and  October  12th;  I  simply  prepared  my 
table  covering  my  year's  work  and  they  used  what- 
ever part  of  it  they  saw  fit.  I  had  nothing  to  do 
with  the  application  of  the  table  I  prepared  at  all. 

C.  C.  Bennett,  being  called  and  duly  sworn  as  a 
witness  on  behalf  of  the  plaintiff,  testified  as  fol- 
lows : 

Direct  Examination :    ( Witness  testifies : ) 

I  have  been  working  for  the  Reclamation  Service 
for  about  three  years  and  was  employed  as  a  watch- 
man on  the  New  York  Canal  in  1913,  that  is  the 
same  canal  referred  to  as  the  government  main  ca- 
nal. While  so  employed  I  saw  the  men  under  Mars- 
ters operate  the  waste-gates  on  the  main  canal  wast- 
ing through  the  Barber  pond.  I  saw  this  most  every 
day.  Some  days  they  would  not  operate  them,  but 
most  generally  every  day.  They  put  locks  on  the 
gates  after  they  would  run  them  up  or  down.  I  took 
readings  on  the  gauge  below  the  waste-way  three 
times  a  day — once  in  the  morning,  once  in  the  after- 
noon and  once  in  the  evening.  I  turned  these  in  to 
Mr.  Healey  on  a  report  card  which  came  to  the  Boise 
office. 

Guy  Healey,  being  called  and  duly  sworn  as  a  wit- 
ness on  behalf  of  plaintiff,  testified  as  follows : 
Direct  Examination :     ( Witness  testifies : ) 

During  1913  I  was  employed  by  the  United  States 
Reclamation  Service  as  ditch  rider  on  the  New  York 
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canal.  While  so  employed  I  saw  Mr.  Marsters  or  the 
men  under  him  regulate  gates;  it  was  just  a  case  of 
running  them  either  up  or  down,  and  they  put  locks 
on  the  gates.  I  took  readings  for  the  purpose  of  de- 
termining the  amount  of  water  running  out  of  the 
waste-way.  I  took  such  readings  generally  twice  a 
day,  both  above  and  below  the  waste-way.  The  re- 
ports of  these  readings  were  sent  to  George  H.  Bliss, 
reclamation  manager. 

Cross  Examination :     ( Witness  testifies : ) 

I  took  the  readings  below  the  waste-way  twice  a 
day  and  once  a  day  above.  There  might  have  been  a 
few  times  that  I  failed  on  the  upper  reading  M.  C.  1, 
but  I  think  most  of  the  time,  every  day.  The  most  of 
the  times  that  I  saw  the  representatives  of  Mr.  Mars- 
ters regulating  the  gates  was  somewhere  in  the 
neighborhood  of  the  12th  or  15th  up  until  some  time 
in  August,  or  perhaps  the  latter  part  of  August. 

A.  V.  Tallman,  being  called  and  duly  sworn  as  a 
witness  on  behalf  of  plaintiff,  testified  as  follows : 

Direct  Examination:     (Witness  testifies:) 

I  am  a  civil  engineer,  specialized  in  water  troubles. 
I  have  specialized  in  the  measurement  of  water  since 
the  spring  of  1910.  This  year,  beginning  the  first  of 
April,  I  have  had  charge  of  the  Boise  River  as  a  spe- 
cial deputy  from  the  State  Engineer's  office.  In  this 
capacity  I  have  made  an  investigation  of  the  amount 
of  return  flow  coming  into  Boise  River  below  the 
government  diversion  dam.  Last  year,  on  the  9th 
of  July,  we  made  complete  seepage  measurements,  or 
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complete  measurements  on  all  the  canals  on  the  Boise 
River,  and  also  measured  all  tributaries  to  the  Boise 
River  coming  in  below  the  government  dam  to  deter- 
mine what  was  tributary  gain,  and  what  was  seep- 
age gain,  and  on  that  date  we  found,  if  I  remember 
right,  827  second  feet  of  return  flow  that  could  be 
distributed  over  again. 

Q.  What  effect  did  that  have  upon  the  amount  of 
water  which  it  was  necessary  to  turn  down  below  the 
government  diversion  dam  to  supply  the  rights  de- 
creed under  the  temporary  order  of  the  court? 

A.    Last  season — 

MR.  DAVIS :  We  object  to  that,  if  your  Honor 
please,  on  the  ground  that  it  is  incompetent. 

THE  COURT :  Unless  you  promise  to  show  that 
conditions  were  the  same  the  previous  season  as  they 
were  last  season,  of  course  this  testimony  would  be 
wholly  incompetent. 

MR.  STOUTEMYER :  I  think  we  can  show  that 
they  were  approximately  the  same. 

THE  COURT :    Very  well.    On  that  promise  the 
objection  will  be  overruled. 
(Witness  continues:) 

It  made  it  possible  to  reduce  the  supply  necessary 
to  let  down  the  river ;  by  watching  the  lower  end  of 
the  river  and  utilizing  all  this  return  flow  along  the 
latter  part  of  June,  I  was  able  to  dry  the  river  up  a 
mile  below  Star,  the  Canyon  County  Canal,  and  I 
maintained  that  point  as  being  the  end  of  the  river 
practically  the  rest  of  the  season,  and  there  was  suf- 
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ficient  water  below  there  to  take  care  of  all  the  lower 
rights,  and  that  made  it  possible  to  maintain  water, 
the  old  New  York  stock  right,  which  is  supposed  to 
be  a  rather  poor  right  on  the  river,  made  it  possible 
to  keep  water  on  that  right  up  until  I  think  it  was 
the  30th  or  31st  of  July.  Last  year  was  a  rather  un- 
usual low  water  year.  On  an  average,  for  July,  of  a 
.6  basis,  it  would  take  between  900  and  1000  second 
feet  to  supply  .6  of  the  Stewart  decree  to  the  rights. 
Figuring  on  the  basis  that  my  average  return  flow 
for  the  month  of  July  would  be  600  second  feet,  last 
year  in  July  the  return  flow  decreased  as  the  season 
advanced,  due  to  the  fact  that  the  canals  were  taking 
in  less  water  all  the  time,  the  river  supply  was  de- 
creasing all  the  time,  and  that  materially  affects  the 
return  flow.  This  would  average  600  feet  in  July. 
I  have  been  keeping  measurements  on  the  canals  in 
the  Boise  valley;  my  water  masters  have  read  the 
gauge  every  day,  and  I  have  a  system  of  co-operation 
through  which  I  exchange  these  gauge  readings  with 
Mr.  Stewart  of  the  Reclamation  Service,  and  he  has 
two  men  measuring  these  canals.  I  have  been  mixed 
up  with  these  canals  so  long  that  I  know  just  about 
when  they  get  to  the  limit.  I  know  pretty  closely  the 
amount  of  water  they  take  when  they  are  taking  all 
they  want. 

The  latter  part  of  August  (1914),  about  the  15th 
of  August,  the  water  reached  the  lowest  stage  in  the 
Boise  River,  about  700  second  feet  at  Highland,  and 
it  held  constant  through  the  month,  and  the  latter 
part  we  found  the  return  flow  was  down  to  about  425 
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feet.  We  made  a  couple  of  measurements  early  in 
the  month  of  August,  and  I  think  the  return  flow  was 
between  500  and  600  feet,  and  I  should  judge  the 
average  for  August  is  about  500  second  feet  of  re- 
turn flow.  At  this  time  of  the  year,  there  are  no 
tributaries.  The  return  flow  for  September  (1914) 
averaged  about  425  feet  the  first  fifteen  days,  and  I 
think  it  was  on  the  17th  of  September  that  we  got  a 
rather  heavy  rain  that  upset  everything  that  we  had 
outlined  from  that  time  on.  I  called  my  water  mas- 
ters off  at  that  time.  I  could  not  say  how  the  season 
of  1914  and  the  season  of  1913  compared  as  to  cli- 
matic conditions.  I  couldn't  testify  to  any  difference 
in  the  rainfall  or  other  conditions. 

Cross  Examination :    ( Witness  testifies : ) 

These  measurements  that  I  spoke  of  were  made 
during  the  season  of  1914  only.  There  is  consider- 
able variation  in  the  water  in  different  streams  in 
different  years.  In  order  to  get  any  figure  which 
could  be  taken  as  an  average  for  a  year  for  any  given 
time,  you  would  have  to  take  measurements  over  a 
series  of  years  and  then  the  average  might  play  you 
a  trick.  It  would  all  depend  upon  the  comparison  be- 
tween the  seasonable  demands,  seasonal  conditions 
whether  the  statements  with  reference  to  1914  may 
have  been  very  far  from  accurate  with  reference  to 
1913.  Our  conditions  at  the  present  time  are  far 
from  what  they  have  ever  been.  Different  from  any 
year  I  have  heard  of  or  any  records  I  can  find.  About 
the  first  of  May  this  year,  the  Boise  River  was  lower 
than  it  was  on  the  first  of  July  last  year.    The  fact 
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that  the  Arrowrock  Dam  has  been  constructed  to  a 
point  where  it  will  hold  water,  and  that  water  is  be- 
ing stored  there,  has  now  and  for  this  season  gener- 
ally something  to  do  with  the  amount  coming  down. 

Re-direct  Examination :     (Witness  testifies : ) 

Under  the  present  conditions  in  regard  to  the  de- 
mand of  the  ditches  below  the  government  diversion 
dam,  in  my  estimation  the  present  demand  is  unusu- 
ally large.  I  have  never  known  them  to  require  a 
larger  amount  than  they  are  taking  now.  The  max- 
imum in  all  the  time  I  have  been  on  the  river  is  about 
1800  second  feet.  With  reference  to  the  return  flow, 
these  drains  that  have  been  constructed  around  Cald- 
well are  developing  a  good  deal  of  it,  and  Indian 
Creek,  and  pick  up  waste  water  from  the  Ridenbaugh 
canal.  These  drains  were  constructed  in  the  last  two 
or  three  years.  I  could  not  say  whether  any  of  them 
were  in  existence  in  1913.  All  of  these  sloughs  car- 
ried a  good  deal  of  water.  The  Middleton  slough  at 
Middleton  picks  up  water  from  those  three  Middleton 
canals,  and  Ten  Mile  and  Five  Mile  Creeks  all  pick 
up  seepage  water.  What  I  classify  as  waste  water 
is  water  that  is  wasted  by  each  farmer  tributary  to 
these  sloughs,  and  there  is  always  a  certain  percent- 
age of  waste  water  from  each  farm,  and  that  gradu- 
ally accumulates  until  it  develops  a  considerable 
stream,  and  there  is  always  some  seepage  water  right 
around  that  country  around  Caldwell.  The  return 
flow  that  can  be  measured  comes  from  Indian  Creek, 
Mason  Creek,  Mason  Drain,  Caldwell  Drain,  Ten 
Mile  Creek  and  Middleton  Mill  Slough,  and  there  is 
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the  Boise  sewer,  and  there  are  several  little  wastes — 
there  is  the  Phyllis  waste,  the  Thomas  slough — there 
are  a  number  like  that  that  we  kept  track  of  all  the 
time.  I  have  to  determine  just  what  they  are  carry- 
ing every  day  so  that  I  will  know  how  to  handle  my 
water.  Last  year  we  measured  the  Boise  sewer,  and 
at  different  times  it  was  carrying  as  high  as  22  sec- 
ond feet  of  water  where  it  runs  into  the  river. 

Re-cross  Examination :     ( Witness  testifies : ) 

I  am  acquainted  with  the  canal  owned  by  the 
Farmers'  Co-operative  Company.  Its  capacity  is 
about  250  second  feet.  They  were  diverting  yester- 
day a  little  over  100  second  feet.  Today  they  are  di- 
verting 160  second  feet.  I  am  acquainted  with  the 
canal  owned  by  the  Middleton  Mill  District.  They 
were  diverting  yesterday  80  some  second  feet.  They 
are  carrying  today  about  100 — they  are  carrying 
very  close  to  115  second  feet.  The  Farmers'  Co-op- 
erative Canal  is  carrying  today  about  160.  The  ca- 
pacity of  the  Riverside  Irrigation  District  Canal  is 
about  220  or  225  feet.  They  were  short  yesterday. 
I  didn't  get  that  report.  I  know  the  canal  known  as 
the  Sidenburg  Canal.  I  have  not  got  my  rating  curve 
with  me,  or  I  could  tell  you  correctly  its  capacity. 
They  are  diverting  their  canal  full  today.  The  Sebris 
Canal  people  were  demanding  more  water  yesterday. 
I  suppose  they  could  carry  it  if  I  could  turn  it  down 
to  them.  The  difference  between  what  the  Sebris 
Canal  was  carrying  yesterday  and  its  capacity  is  90 
second  feet.  The  capacity  of  the  Farmers  Co-opera- 
tive Canal  is  250  second  feet,  and  they  are  carrying 
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today  160  second  feet.  They  are  carrying  one  five 
on  their  gauge,  which  gives  them  exactly  202  second 
feet,  is  what  the  Sebris  canal  is  carrying  today.  I 
wish  to  correct  that  statement ;  I  got  mixed  up  a  little 
bit. 

George  H.  Bliss,  being  recalled  as  a  witness  for 
further  cross-examination,  testified  as  follows: 
Cross-examination :     ( Witness  testifies : ) 

Before  Mr.  Marsters  went  up  there  and  took  wa- 
ter, he  asked  me  to  cut  out  400  second  feet.  I  de- 
clined to  do  that.  I  do  not  remember  a  conversation 
with  Mr.  Marsters  in  regard  to  the  waste-gates  in 
which  I  asked  him  to  regulate  the  flow  of  water  at 
the  point  of  diversion  rather  than  at  the  waste-gate. 
I  remember  that  I  called  Mr.  Marsters'  attention  to 
the  fact  that  he  was  wasting  water  at  the  waste-gate. 
I  don't  remember  what  he  told  me  in  reference  to 
that.  I  don't  remember  a  conversation  in  which  he 
told  me  one  of  the  headgates  did  not  close  and  that  he 
couldn't  stop  the  water  off  at  the  waste-gates,  that 
he  would  regulate  it  at  the  point  of  diversion  if  I 
would  fix  this  waste-gate  so  that  it  could  be  closed. 
I  do  not  remember.  I  had  some  conversation  about 
the  water  wasting  there,  but  I  don't  recall  his  telling 
me  he  would  regulate  it.  I  remember  that  one  of  the 
gates  leaked  some  water.  This  could  have  been  reg- 
ulated at  the  headgate  and  water  enough  turned  off 
to  offset  the  leakage.  He  could  have  controlled  it  at 
the  headgate  just  as  rapidly  as  he  could  at  the  waste- 
gate  by  raising  the  headgate  more  to  overcome  the 
amount  that  leaked  under  the  waste-gate.    Defend- 
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ants  regulated  the  water  by  lowering  and  raising  the 
waste-gates  instead  of  by  lowering  and  raising  the 
headgates. 

0.  G.  F.  Markhus,  being  called  and  duly  sworn  as 
a  witness  on  behalf  of  plaintiff,  testified  as  follows : 

Direct  Examination :     ( Witness  testifies : ) 

I  am  receiver  of  the  Idaho  Railway,  Light  &  Power 
Company.  In  the  summer  of  1913,  I  was  general 
manager  of  the  Idaho  Oregon  Light  &  Power  Com- 
pany and  of  the  Idaho  Railway,  Light  &  Power  Com- 
pany; at  the  time  this  company  was  buying  power 
from  the  United  States.  This  power  was  generated 
at  the  diversion  dam  plant.  It  was  tied  into  our  sys- 
tem at  our  Barber  power  plant  and  was  so  adjusted 
that  the  surplus  power  from  that  plant  would  turn 
automatically  into  our  system.  We  are  paying  for 
that  power  at  the  rate  named  in  the  contract  between 
our  company  and  the  United  States,  and  we  were  tak- 
ing all  the  power  that  we  could  get  from  the  United 
States  at  that  time.  We  would  have  taken  more  pow- 
er from  the  United  States  if  we  could  have  received 
it.  I  could  not  give  you  the  exact  amount  we  would 
have  taken.  It  would  be  a  considerable  amount  for 
the  reason  that  the  Idaho  Oregon  Company  was  buy- 
ing first  from  its  parent  company,  the  Idaho  Rail- 
way, Light  &  Power  Company,  owned  by  the  same 
people;  second,  from  the  United  States  from  the  di- 
version dam,  with  whom  we  had  a  contract,  and  any 
surplus  needed  from  the  old  Beaver  River  Company. 
We  would  have  taken  984  kilowatt  hours  in  addition 
to  what  was  available  covering  the  whole  period,  if 
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we  could  have  received  it.  Our  company  would  have 
taken  the  additional  power  which  would  have  been 
available  from  the  government  plant,  if  there  had 
been  an  additional  amount  of  water  flowing  through 
the  power  plant  of  not  to  exceed  37  second  feet. 
Cross  Examination: 

Witness  was  shown  and  identified  a  copy  of  the 
contract  entered  into  between  his  company  and  the 
United  States  Reclamation  Service. 

(Witness  testifies : ) 

Under  this  contract,  the  government  has  a  right  to 
use  all  of  the  power  that  it  develops.  We  had  no 
vested  right  in  any  power  there  at  any  time.  It  all 
depends  on  whether  or  not  there  is  any  surplus  after 
they  have  used  all  they  want  for  other  purposes.  We 
felt  that  a  consideration  of  the  rate  was  that  we  take 
all  the  surplus  that  the  government  had  as  surplus 
above  their  own  needs,  and  that  we  were  under  obli- 
gations to  take  that  surplus,  and  that  is  the  reason 
why  the  government  surplus  came  in  second  after  the 
Idaho  Railway,  Light  &  Power  Company  surplus  as 
referring  to  the  needs  of  the  Idaho  Oregon  Company 
and  the  additional  power  required  above  those  two 
sources  would  then  be  taken  from  the  old  Beaver  Riv- 
er Company.  The  rate  from  the  United  States  is 
lower  than  the  Beaver  River  Company,  and  it  would 
be  to  our  advantage  to  take  it  from  the  government 
first. 

Edwin  Healey,  being  called  and  duly  sworn  as  a 
witness  on  behalf  of  the  plaintiff,  testified  as  fol- 
lows: 
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Direct  Examination :    ( Witness  testifies : ) 

I  am  water  master  for  the  Reclamation  Service, 
and  was  so  employed  in  the  summer  of  1913  on  the 
main  canal,  the  upper  section.  I  observed  the  waste- 
gates  which  empty  into  the  Barber  pond  prior  to  the 
time  that  Mr.  Marsters  and  his  assistants  took  pos- 
session of  the  canal  heading.  Those  gates  were  tight 
and  in  good  condition  prior  to  the  time  that  Mr. 
Marsters  and  his  men  began  operating  them.  I  do 
not  believe  they  were  injured  much  at  that  time.  They 
seemed  to  have  leaked  more  after  Mr.  Evans  up  there 
was  operating  them.  Evans  was  one  of  Marsters' 
men.  They  seemed  to  leak  more  after  he  operated 
them.  The  cause,  I  suppose,  was  not  letting  them 
down  properly.  They  were  very  heavy  gates,  and 
should  be  handled  very  carefully.  They  are  made  out 
of  concrete  partly,  and  it  is  necessary  to  operate 
them  very  carefully  to  avoid  springing  them.  It  was 
not  necessary  to  regulate  those  gates  at  all  to  regu- 
late the  flow  of  the  main  government  canal.  I  do 
not  regulate  the  canal  that  way. 

Guy  Healey,  a  witness  heretofore  sworn  on  behalf 
of  plaintiff,  was  recalled  for  further  examination  and 
testified  as  follows : 
Direct  Examination :     (Witness  testifies : ) 

I  observed  the  waste-gates  on  the  government  main 
canal  where  they  empty  into  the  Barber  pond,  a  short 
distance  below  the  government  headgates,  prior  to 
the  time  that  Mr.  Marsters  and  his  assistants  took 
possession  of  them  and  began  regulating  them.  It 
was  my  duty  to  make  observations  of  such  things 
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each  day,  and  in  fact  I  went  past  the  waste-gates 
twice  a  day.  The  gates  were  tight  and  in  good  con- 
dition prior  to  the  time  that  Marsters  and  his  assis- 
tants took  charge  of  them.  It  was  not  necessary  in 
regulating  the  main  canal  to  operate  those  gates.  I 
did  not  regulate  the  canal  in  that  way  when  I  was  in 
charge  of  it. 
Cross  Examination:     (Witness  testifies:) 

I  was  in  the  court  room  yesterday  and  heard  Mr. 
Bliss  state  that  one  of  these  gates  was  out  of  order 
and  leaked.  The  gates,  I  believe,  there  is  one  gate 
that  is  subject  to  leaking  a  slight  bit. 

Q.  And  that  was  leaking  before  Mr.  Marsters 
took  control,  was  it? 

A.    I  believe  not. 

Q.    When  did  it  start  to  leak? 

A.    After  the  gates  had  been  operated. 

Q.     Were  you  up  there  the  day  that  Mr.  Marsters 
first  took  control  of  this  diversion  of  the  water  there? 
A.    I  was. 

Q.  Didn't  you  notice  on  that  day  that  it  was  im- 
possible to  stop  all  the  waste  that  was  running 
through  that  one  gate? 

A.    Yes,  to  stop  all  of  it,  yes  sir. 

Q.  Then,  some  did  run  through  there  at  that 
time? 

A.    Very,  very  little. 

Q.  Then  that  didn't  start  after  Marsters  came 
there? 

A.    It  did. 
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Q.  I  thought  you  just  said  it  was  running  there 
at  the  time  and  they  were  unable  to  stop  it. 

A.    Very  slightly. 

Q.  But  there  was  some  running  through  there, 
was  there  not? 

A.    A  slight  bit,  yes  sir. 

MR.  DAVIS :    That  is  all. 
Re-direct  Examination :    By 

MR.  STOUTEMYER: 

Q.  Was  there  any  material  amount  running 
through  there? 

A.    No  sir. 

Q.    Merely  a  little  seepage? 

A.    A  slight  bit,  yes  sir. 

Q.    More  or  less  than  a  second  foot? 

A.  I  presume  there  was  that  much,  possibly  a  lit- 
tle more. 

Q.  Is  it  your  judgment  that  it  Vv^as  about  a  second 
foot,  or  a  little  more? 

A.     I  presume  there  was  a  little  more  than  that. 

Q.    What  amount  would  you  say? 

A.  I  would  say  in  the  neighborhood  probably  of 
from  one  to  three  second  feet,  somewhere  around 
there. 

MR.  STOUTEMYER:    That  is  all. 
Re-cross  Examination :    By 

MR.  DAVIS : 

Q.  Three  second  feet  of  water  is  some  stream, 
isn't  it,  Mr.  Healey? 
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A.    Yes,  it  is  some  little  water. 

MR.  DAVIS:    That  is  all. 

W.  G.  Stewart,  being  called  and  duly  sworn  as  a 
witness  on  behalf  of  plaintiff,  testifies  as  follows : 
Direct  Examination :     ( Witness  testifies : ) 

I  am  assistant  engineer  in  the  Reclamation  Serv- 
ice. I  have  been  investigating  the  duty  of  water, 
hydrographic  work,  and  the  duty  of  water  on  the 
Boise  project.  I  have  been  so  engaged  since  March, 
1909.  I  have  made  measurements  and  investigations 
to  determine  the  amount  of  water  diverted  by  the 
various  canals  on  the  Boise  River  and  the  amount  of 
return  fiow  in  the  Boise  River.  I  have  made  mea- 
surements and  determinations  as  to  the  return  flow 
from  seepage  and  return  flow  from  tributary  gains. 
I  have  here  a  chart  of  Boise  River.  It  is  diagram- 
atical.  It  is  approximately  correct  as  to  the  distance 
for  the  diversions,  but  not  accurately.  It  gives  the 
average  of  the  diversions  and  tributary  flow  for  a 
period  of  thirty-four  days  from  August  8th  to  Sep- 
tember 10,  1914,  but  in  a  diagramatic  form  which 
was  to  give  an  idea  of  the  whole  situation  of  the 
Boise  River  from  the  diversion  dam  to  Notus,  a  point 
about  eight  miles  below  Caldwell.  This  is  correct  as 
to  the  relative  location  of  the  various  canals  divert- 
ing water  and  the  various  streams  contributing  re- 
turn flow. 

This  diagram  was  received  and  offered  in  evidence 
and  marked  Plaintiff's  Exhibit  ''K.'' 

MR.  DAVIS :  We  object  to  the  admission  of  this 
in  evidence,  since,  as  stated  by  the  witness,  it  was  pre- 


126  Elias  Marsters  and  E,  F.  Lakin 

pared  in  the  latter  part  of  1914,  and  therefore  can 
throw  no  possible  light  upon  conditions  existing  in 
the  summer  of  1913. 

MR.  STOUTEMYER :  It  is  offered  with  the  un^ 
derstanding  that  it  is  offered  for  the  purpose  of  show- 
ing the  locations  of  these  tributaries  and  of  the  ca- 
nals, relative  locations,  and  also  for  the  purpose  of 
showing  that  the  conditions  were  similar  in  1913  to 
what  they  were  in  1914. 

MR.  DAVIS :  I  object  to  it  on  the  further  ground, 
because  the  witness  himself  has  admitted  that  it  is 
not  accurate  as  to  locations,  but  only  approximate 
and  as  to  quantities  flowing  we  renew  our  objection. 

MR.  STOUTEMYER:  It  shows  accurately  the 
relative  locations  as  to  what  canals  can  be  supplied 
from  the  portion. 

MR.  DAVIS :  And  as  to  the  amounts  flowing,  we 
object  to  that  on  the  ground  that  it  affords  no  basis 
for  any  judgment  as  to  what  the  condition  was  in 
1913. 

THE  COURT:  Sustained  as  to  the  latter  pur- 
pose.   Overruled  as  to  the  former. 

( Witness  continues : ) 

I  made  measurements  and  investigation  on  the  flow 
of  water  in  the  Boise  River  in  the  years  1913  and 
1914.  The  flow  in  1913  was  considerably  more  than 
in  1914  for  the  months  of  May,  June,  July  and  Au- 
gust. In  1913,  in  May,  the  average  discharge  of 
Boise  River  was  9250  second  feet.  This  was  at  High- 
land.   In  1914  it  was  8930.    In  June,  1913,  it  was 
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6890.  In  1914  it  was  5130.  In  July,  1913,  it  was 
2560.  In  1914  it  was  2000.  In  August  it  was  1340, 
in  1913,  and  in  1914  it  was  947.  The  additional  flow 
in  1913  over  1914  had  a  tendency  to  increase  the  re- 
turn flow  because  it  gives  the  canals  a  greater  use 
of  water  during  the  irrigation  season,  and  whenever 
you  increase  the  quantity  of  water  delivered  to  the 
canals,  you  invariably  increase  the  return  flow  of 
Boise  River  on  account  of  the  increase  in  tributary 
flow.  Usually  the  largest  tributary  coming  into  the 
Boise  River  below  the  government  diversion  dam  is 
Indian  Creek.  This  creek  has  the  largest  flow  in 
July.  I  kept  measurements  on  the  amount  of  water 
flowing  in  that  tributary  in  the  year  1913,  and  also 
in  the  year  1914.  In  1913,  in  the  month 
of  July  it  had  the  largest  flow  in 
Indian  Creek.  I  have  prepared  or  made  measure- 
ments and  kept  records  showing  the  relations  be- 
tween the  amount  of  return  flow  and  the  amount  of 
water  being  diverted  by  the  canals.  This  is  in  hydro- 
graphic  form  so  as  to  show  in  a  diagram  the  rela- 
tion of  the  flow  of  Boise  River,  the  tributary  water, 
the  seepage  water,  and  the  deliveries  to  the  canals, 
put  in  hydrograph  by  days.  This  was  1914,  from 
July  9th  to  September  16,  1914.  The  lower  line  rep- 
resents the  discharge  of  Boise  River  for  1914.  The 
second  line  is  the  added  amount  which  comes  in  from 
tributary  flow.  The  line  above  that  shows  the  seep- 
age, and  the  line  above  that  the  water  that  is  deliver- 
ed to  canals,  so  that  the  intermediate  spaces  will  in- 
dicate the  amounts  of  water  in  each  case.    We  make 
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measurements  of  Boise  River,  and  we  keep  a  continu- 
ous record  of  Boise  River  from  day  to  day,  and  we 
have  a  continuous  record  of  the  discharge  of  the  ca- 
nals, all  of  the  canals,  that  is  the  canals  that  take  wa- 
ter out  of  the  river  from  day  to  day.  We  have  a  con- 
tinuous record  from  day  to  day  of  all  the  tributaries  | 
along  the  Boise  River  from  Highland  clear  down  to 
Parma.  We  have  done  more  or  less  of  that  work  for 
four  or  five  years.  I  have  measurements  and  inves- 
tigations for  determining  the  relations  from  day  to 
dav  between  the  amounts  being  diverted  and  the 
amounts  coming  in  as  return  flow.  On  previous 
years,  on  a  number  of  different  days,  we  have  made 
single  measurements  the  whole  length  of  the  river^ 
taken  the  measurement  at  Highland,  and  then  have 
gone  and  made  a  measurement  of  all  the  canals  and 
tributaries  along  the  river,  and  summed  them  up, 
just  as  I  told  you,  for  the  particular  day,  and  in  that 
way  we  found  out  the  relation  between  the  tributary 
and  seepage  flow  as  compared  with  the  flow  of  the 
river.  Last  season  we  undertook  to  carry  on  day  by 
day,  so  as  to  show  for  the  entire  low  water  period 
that  tributary  and  seepage  flow  was  most  essential 
to  the  irrigation  needs  of  the  valley.  We  wanted  to 
know  what  that  relation  was,  the  relation  to  the  flow 
of  the  Boise  River,  and  how  it  acted  in  relation  to  ir-  j 
rigation,  and  kept  that  up  for  the  whole  season  day 
by  day,  and  put  men  on  for  that  special  purpose,  to 
investigate  that,  kept  that  up  continuously,  and  I 
have  that  plotted  in  a  diagram  which  is  the  one  that 
Mr.  Stoutemyer  refers  to,  and  that  diagram  shows 
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that  whenever  the  river  increased  the  canals  took 
that  discharge  into  their  heads,  it  was  used — it  was 
in  the  low  water  period,  and  whenever  they  took  that 
in  there  was  an  increase  in  the  return  flow  in  the 
next  two  or  three  days.  It  didn't  come  the  same  day, 
but  it  would  follow.  We  get  an  increase  at  Highland 
and  the  increase  will  come  a  day  or  two  later,  and  the 
increase  return  flow  will  come  maybe  two  days  later 
than  that,  so  there  is  a  continuous  lag  on  that  wave 
that  comes  down  the  river,  and  that  is  shown  in  this 
hydrograph  very  distinctly. 

In  1913  we  did'nt  make  very  close  investigation 
along  the  river.  Our  principal  investigation  in  that 
connection  was  mostly  on  the  project.  We  did  keep 
a  record  of  Indian  Creek,  but  nothing  extensive.  In 
1911  and  1912,  we  had  quite  complete  records,  but  it 
so  happened  that  in  1913  we  haven't  complete  rec- 
ords. In  1912,  we  have  records  that  indicate  the 
same  thing  that  we  have  here.  We  had  continuous 
records  in  1912  on  a  number  of  important  tribu- 
taries, and  the  tributary  flow  is  practically  the  same 
in  1912  that  it  was  in  1914.  The  flow  of  the  river 
was,  I  think,  a  little  bigger  in  1914  than  in  1912. 
It  was  higher  in  1913  the  early  part  of  the  season. 
I  think  it  was  higher  in  1912  than  in  1913  during 
the  irrigation  season.  I  think  it  was.  During  the 
period  in  consideration,  July  and  August  in  1912, 
the  water  was  considerably  higher  than  in  either 
1913  or  1914.  I  have  not  the  return  flow  complete 
for  1913;  the  return  flow  was  approximately  the 
same  so  far  as  we  have  it,  on  the  important  tribu- 
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taries,  like  Indian  Creek  and  Middleton  Mill  slough, 
and  Ballentyne  and  those  creeks.  That  return  flow 
is  very  constant  so  far  as  we  have  been  able  to  ob- 
serve. It  was  more  in  July,  1913,  than  it  was  in 
1914.  I  attribute  that  to  the  fact  that  the  river  had 
more  water  and  they  used  more ;  that  is,  it  was  avail- 
able to  them  at  that  part  of  the  year. 

THE  COURT :  How  do  you  account  for  the  fact 
that  in  1912  you  had  more  water  than  in  either  year? 
You  said  the  return  flow  was  about  the  same. 

A.  When  I  say  about  the  same,  it  may  have  been 
a  little  more,  but  as  near  as  we  can  get  at  it  it  was 
approximately — 

THE  COURT :    It  may  have  been  a  little  less? 

A.  Yes — Well,  in  1912,  it  might  have  been  a  little 
less ;  yes,  though  they  had  more  water.  That  return 
flow  is  very  nearly — 

THE  COURT :  You  may  put  this  in  afterwards, 
Mr.  Stoutemyer,  but  I  shall  consider  it  of  practically 
no  value  unless  it  is  accompanied  with  that  of  other 
years.  I  will  say  very  frankly  to  you  that  I  haven't 
very  much  patience  with  inferences  drawn  from  sin- 
gle experiments.  They  are  just  as  apt  to  be  mislead- 
ing as  not. 

MR.  STOUTEMYER :  This  diagram  is  offered  as 
plaintiff's  exhibit  ''W 

Said  diagram  was  thereupon  marked  Plaintiff's 
Exhibit  ^^L." 

MR.  DAVIS :    We  renew  our  objection  pro  forma. 

THE  COURT:    Overruled. 

MR.  DAVIS :    Note  an  exception. 
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( Witness  continues : ) 

We  had  records  of  Indian  Creek,  Middleton  Mill 
slough,  Ballentyne  and  Boise  Valley  No.  2  waste- 
ways  for  1911  and  1912.  These  measurements  were 
practically  the  same  as  similar  measurements  during 
July  and  August,  1914.  The  return  flow  was  prac- 
tically the  same  so  far  as  it  was  measured.  In  1911 
and  1912,  I  made  a  very  extensive  series  of  experi- 
ments as  to  the  duty  of  water  and  the  amounts  of 
water  being  diverted  by  the  various  canals  of  the 
Boise  River.  This  is  the  fifth  season  that  I  have  been 
making  experiments  as  to  the  duty  of  water.  On  the 
duty  of  water  at  the  headgates,  we  covered  about  a 
little  over  130,000  acres,  experiments  on  the  duty  of 
water  at  the  headgates  in  the  Boise  Valley.  And  on 
the  duty  of  water  at  the  farm  in  the  valley  itself  I 
carried  on  one  series  of  about  130  acres,  and  on  the 
Boise  project  we  had  a  number  of  experiments  cover- 
ing probably  200  acres.  This  measurement  includes 
approximately  eighty-five  per  cent  of  all  the  lands 
watered  by  the  old  rights  in  the  Boise  valley. 

Q.  Is  there  any  material  difference  in  the  amount 
of  water  required  for  irrigation  between  July  11th 
and  July  18th? 

A.    No  sir. 

Q.    What  amount  of  water — 

MR.  DAVIS :  We  desire  to  enter  an  objection  at 
this  point  to  this  line  of  examination  for  the  reason 
that  if  this  suit  has  for  its  purpose  the  fixing  of  the 
duty  of  water  as  against  the  older  appropriators  on 
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this  stream,  the  proceedings  are  defective,  in  that 
those  appropriators  have  not  been  made  parties  de- 
fendant, and  are  not  in  court,  in  order  to  defend 
their  rights. 

THE  COURT :    Overruled. 

MR.  DAVIS :    An  exception. 
( Witness  continues : ) 

In  order  to  supply  all  the  old  canals  below  the  gov- 
ernment diversion  dam  with  .6  of  the  Stewart  decree 
requires  between  900  and  1000  second  feet,  approxi- 
mately 950  second  feet.  It  would  vary  slightly  from 
day  to  day.  In  1914,  the  average  return  flow  from 
July  9th  to  July  31st,  from  the  diversion  dam  to  No- 
tus,  was  465  second  feet.  From  Notus  to  Parma,  it 
was  86  second  feet,  making  551  as  the  average  return 
flow  obtained  for  July.  With  reference  to  the  dif- 
ference between  the  duty  of  water  in  the  season  of 
1912  and  1913,  I  didn't  keep  any  careful  record  of 
the  weather.  The  irrigation  needs  were  practically 
the  same.  I  didn't  keep  any  careful  record.  On  or 
about  the  time  that  the  water  master  broke  the  locks 
on  the  government  gates  I  made  measurements  of  the 
canals  on  the  Boise  River.  I  made  these  on  July  11, 
1913.  This  was  prior  to  the  time  that  it  was  affected 
by  the  water  turned  out  of  the  government  canaL  I 
foutfid  the  Boise  Canal  diverting  41.83  second  feet. 
This  is  more  than  the  Stewart  decree,  which  was  38.1 
second  feet.  The  Farmers  Union  Canal  was  divert- 
ing 187.5  second  feet.  The  Stewart  decree  in  that 
case  is  164.58  second  feet.  The  Middleton  Mill  ditch 
was  diverting  73.79  second  feet.    The  Stewart  decree 
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was  64.9  second  feet.  The  Phyllis  Canal  was  divert- 
ing 322  second  feet.  The  Stewart  decree  is  309.44 
second  feet.  The  Pioneer  ditch  was  diverting  29.96 
second  feet.  The  Stewart  decree  is  25.72  second  feet. 
These  measurements  were  started  early  in  the  morn- 
ing and  completed  in  the  afternoon.  These  measure- 
ments were  all  taken  before  the  river  was  affected 
^  by  the  cut  at  the  diversion  dam. 

Cross  Examination:     (Witness  testifies:) 

Mr.  Bliss,  the  project  manager,  ordered  me  to 
make  these  measurements.  I  did  not  make  them  all 
myself.  They  were  made  under  my  supervision.  I 
made  a  good  many  of  them  myself.  I  did  not  measure 
all  the  canals  diverting  water  from  Boise  River  on 
that  day.  The  Riverside  canal  on  that  day  was  tak- 
ing from  the  river  78.66  second  feet.  They  had  a 
supplemental  supply  of  44.41  feet  from  the  Indian 
O'eek  canal,  giving  a  total  of  123.07  second  feet.  The 
decree  of  the  Riverside  was  206.  They  were  carrying 
123.  The  difference  represents  the  amount  which 
they  had  under  their  decree.  The  Riverside  people 
were  short  in  their  decreed  rights  approximately  83 
second  feet.  There  were  a  number  of  other  canals 
short  on  that  same  day.  The  canals  I  have  named 
were  the  ones  that  we  measured  that  had  over  their 
amount.  I  didn't  say  anything  about  the  canals 
drawing  much  less  than  their  right  under  the  Stew- 
art decree.  The  aggregate  of  the  discharge  of  the 
canals  measured  was  1639  second  feet,  and  the  aggre- 
gate of  the  Stewart  decree  for  these  rights  was  2133, 
or  77  per  cent  of  the  Stewart  decree.    Including  the 
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o)d  New  York  right,  there  were  403  second  feet  of  the 
small  canals  that  we  didn't  measure.  I  don't  know 
whether  they  had  all  the  water  they  were  entitled 
to  or  not.  The  statement  shows  the  difference  be- 
tween 1639  and  2133  second  feet  which  these  canals 
were  taking  less  than  their  decreed  rights 
under  the  Stewart  decree.  On  a  large 
canal,  I  don't  regard  a  difference  of  two 
or  three  second  feet  as  very  material. 
We  don't  figure  right  dow^n  to  the  last  item.  The  mea- 
surements are  according  to  my  estimate  the  most  ac- 
curate that  the  science  of  hydrography  can  give. 
Measurements  may  vary.  There  is  more  or  less  fluc- 
tuation on  the  river  always.  ¥/e  cannot  segregate 
rainfall  from  other  return  flow.  In  cases  where  we 
know  there  is  a  heavy  rain  and  there  is  a  peak  in  re- 
turn flow,  we  make  a  note  of  that  as  rain  or  some- 
thing of  that  kind  in  the  remarks,  but  to  segregate 
the  runoff  from  rain  from  the  runoff  from  irrigation, 
we  cannot  segregate  that  very  closely.  In  any  of  the 
measurements  I  have  given,  I  believe  I  have  made  no 
allowance  for  rainfall. 

Re-direct  Examination :     ( Witness  testifies : ) 

The  canals  that  were  diverting  less  than  the  Stew- 
art decree  on  July,  1913,  were  scattered  all  along  the 
river.  There  was  water  in  the  river  available  for 
all  these  canals  down  as  far  as  the  Canyon,  and  with 
the  exception  of  the  Farmers  Co-operative  and  River- 
side, there  was  water  for  all  those  below  the  Canyon. 
The  Riverside  and  Farmers  Co-operative  could  not 
have  taken  their  full  supply. 
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Q.  ^^Do  you  know  whether  the  capacity  of  any  of 
these  canals  were  less  than  the  Stewart  decree?'^ 

A.  ''Yes,  the  capacity  of  some  are  less.  Capacity 
of  Ridenbaugh  is  approximately  400  second  feet.  The 
Stewart  decree  for  this  is  540  second  feet.  Stewart 
decree  for  Jacobus  canal  is  20  second  feet  and  a  frac- 
tion. The  capacity  with  water  running  over  the 
banks  is  between  8  and  10  second  feef 

The  Boise  Valley  No.  2,  the  return  flow  of  Boise 
Valley  to  the  river,  Ballentyne  waste,  the  Middleton 
Mill  slough  and  Indian  Creek — these  four  wastes,  I 
have  complete  records  of  for  the  years  1911,  1912 
and  1914.  The  total  return  flow  for  the  months  of 
July,  August  and  September  for  these  four  return 
flows,  for  1911  was  19,339  acre  feet.  In  1911  it  was 
21,722  acre  feet.  The  measurements  on  Indian 
Creek  for  the  two  years  of  1911  and  1912  are  in- 
cluded in  this.  In  1912,  the  flow  of  Indian  Creek  was 
2764  acre  feet.  July  1912,  it  was  2484  second  feet. 
In  July  1913,  it  was  6575  second  feet.  In  1914,  it 
was  4634  second  feet.  In  August  1913,  it  went  down 
to  2700.  The  return  for  July  1913  was  larger  than 
any  other  year.  I  can  give  the  monthly  returns  for 
1911,  1912  and  1913.  The  discharge  of  these  waste- 
ways  for  July  1911  was  9478  acre  feet.  In  1912,  it 
was  6844  acre  feet.  In  1914,  it  was  8244  acre  feet. 
Cross  Examination:     (Witness  testifies:) 

In  July  1913,  there  was  a  very  heavy  rain.  The 
return  flow  was  probably  affected  by  this  condition. 
The  rain  was  in  the  latter  part  of  July.  It  was  some- 
where about  the  24th  or  25th. 
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Redirect  Examination :     ( Witness  testifies : ) 

Between  the  diversion  dam  and  Notus,  we  got  a 
return  flow  of  200  second  feet,  but  we  did  not  get  the 
return  flow  that  occurred  below,  that  is,  between  No- 
tus and  Parma,  which  is  taken  into  consideration  in 
these  canal  rights.  I  think  it  was  as  low  as  190  at 
the  low  water  period  at  one  time,  but  taking  the  rest 
of  the  return  flow,  I  don't  think  that  it  was  ever  less 
than  200,  that  we  have  ever  measured.  I  believe  the 
comparison  of  the  return  flow  as  shown  by  these  five 
channels  is  representative  of  the  return  flow  as  a 
whole. 

ELIAS  MARSTERS  being  called  and  duly  sworn 
as  a  witness  on  behalf  of  the  defendant  with  refer- 
ence to  the  return  flow  at  the  time  in  question,  testi- 
fied as  follows : 

Direct  Examination :     ( Witness  testifies : ) 

I  was  a  water  commissioner  of  the  State  of  Idaho 
in  July  1913.  The  duties  of  my  office  involved  the 
control  and  distribution  of  the  waters  of  Boise  River. 
That  included  the  distribution  of  all  the  canals  and 
laterals  leading  out  of  the  Boise  River  from  the  high- 
est point  where  there  was  any  diversion  to  the  lowest. 
I  assumed  control  of  the  entire  river.  I  have  heard 
the  evidence  that  has  lately  been  given  with  refer- 
ence to  the  question  of  the  return  flow  to  the  Boise 
River.  I  understand  what  that  means,  sure.  With 
two  assistants  from  the  State  Engineer's  oflSce,  I 
went  down  and  measured  the  water,  measured  it  sev- 
eral times  in  1913,  all  the  return  flow.  There  had 
been — It  had  been  suggested  to  us  by  some  of  the 
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ditches  below  that  they  weren^t  getting  what  water 
they  were  entitled  to,  and  myself  and  two  men  from 
the  State  Engineer's  office  went  down  and  measured 
these  ditches,  and  measured  the  return  flow,  and  we 
found  we  were  short  about  404  second  feet,  according 
to  their  estimates  of  the  amount,  to  fill  the  Stewart 
decree,  and  they  made  a  demand  on  me  to  take  this 
water  from  the  government,  that  they  had  404  second 
feet  more  water  that  they  were  entitled  to.  I  called 
up  Mr.  Bliss — in  fact,  I  never  met  the  gentleman 
until  in  court  here  yesterday;  all  our  work  was  done 
over  the  telephone,  and  by  correspondence — and  I 
asked  him  for  half  of  this  water,  and  he  wanted  to 
know  under  what  authority  I  was  asking,  and  I  said, 
'^As  State  Water  Commissioner,'^  and  he  said,  ^^What 
decree  are  you  working  under?''  and  I  said,  "The 
Stewart  decree."  And  he  said  to  me,  "Don't  you 
know  that  the  Stewart  decree  is  no  longer  in  effect?" 
And  I  said,  "No,  I  didn't  know  it,"  and  he  said,  "You 
had  better  proceed  to  post  yourself,"  and  I  said,"Sure, 
I  will,"  and  then  is  when  I  went  to  the  Attorney  Gen- 
eral's office  for  advice,  and  they  advised  me  what  to 
do,  and  instructed  me  what  to  do,  which  I  did  do  on 
the  11th. 

Q.  Was  there  any  water  wasting  into  Snake  River 
on  Julv  11,  1913? 

A.     There  were. 

Q.  What  was  the  nature  of  that  and  what  was 
its  amount? 

A.  Well,  it  wasn't  but  a  very  little.  The  head- 
gates  at  the  lower  center  point  had  been  fastened 
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clown  as  tight  as  we  could  get  them,  and  there  was 
no  water  practically  below  the  river  at  the  lower  cen- 
ter point  canal.  That  was  the  last  canal  we  had 
charge  of  on  the  river.  There  was  a  few  other  little 
canals  that  picked  up  waste  water,  that  we  never 
paid  very  much  attention  to,  but  I  wouldn^t  say 
whether  it  was  just  before  this  or  a  few  days  after- 
that  we  measured  the  water  at  the  Parma  bridge,  the 
men  sent  out  by  Mr.  Wing  and  Mr.  King  of  the  State 
Engineer's  office,  to  measure  this  water  in  all  these 
canals,  and  we  found,  if  I  remember  right,  something 
like  77  second  feet  going  under  the  Parma  bridge  at 
that  time.  That  was  five  or  six  miles  below  the  last 
canal. 

Q.  But  at  the  last  canal  did  you  state  that  all  the 
water  was  turned  out? 

A.     Every  bit  of  it. 

Q.  Coming  up  the  river  from  the  last  canal,  was 
there  more  water  going  into  any  canal,  or  to  any 
water  users'  ditch,  than  they  were  entitled  to? 

A.  Not  according  to  my  understanding,  not  ac- 
cording to  the  reports  of  watermasters  on  the  river, 
there  weren't. 

Q.  And  that  condition  continued,  did  it,  right  up 
to  the — 

A.     Right  up  to  the  diversion  dam. 

Q.     The  diversion  dam? 

A.     Yes  sir. 

Q.  In  that  way  did  you  make  allowance  for  all 
the  water  that  got  into  the  river,  whether  it  came 
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from  above  the  diversion  dam  or  whether  it  came 
from  any  of  the  laterals  or  diversions  below? 

A.  There  wasn't  any  water  coming  in  above  the 
diversion  dam  below  Highland.  We  got  our  readings 
from  the  Government  of  the  amount  of  water  in  the 
river  at  Highland,  and  it  never  was  considered  that 
there  was  any  waste  or  seepage  to  amount  to  any- 
thing between  Highland  and  the  diversion  dam. 

Q.  Your  distribution  included  all  this  water  that 
came  down  the  river  to  the  diversion  dam,  plus  all 
the  water  that  came  in  below? 

A.     Yes  sir. 

Q.  Under  those  circumstances  all  the  water  that 
came  in  was  404  second  feet? 

A.     Yes  sir. 

Q.  And  you  made  demand  on  the  government  for 
that  amount? 

A.  I  made  demand  on  Mr.  Bliss  for  just  half  that 
amount,  and  he  refused. 

Q.  What  was  your  idea  for  making  demand  for 
just  half? 

A.  Because  the  watermasters  and  ditch  compan- 
ies thought  we  could  get  along  and  let  the  government 
have  that  water  for  a  few  days  longer,  if  it  was  pos- 
sible to  do  so. 

Cross  Examination:     (Witness  testifies:) 

I  have  been  a  farmer  all  my  life  and  an  auctioneer. 
I  have  been  employed  as  water  master  in  1913  since 
the  first  day  of  April.    I  don't  pretend  to  know  how 
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to  measure  water  flowing  in  a  canal.  I  couldn't  tell 
what  number  of  second  feet  were  flowing  in  a  canal 
of  certain  capacity.  These  statements  which  I  made 
with  regard  to  the  amount  of  water,  I  depended 
entirely  upon  what  others  from  the  State  Engineer's 
department  told  me.  I  went  with  them  when  the 
measurements  were  made.  Once  or  twice  we  meas- 
ured every  ditch  on  the  river,  and  also  measured  the 
river  at  Highland.  I  think  we  measured  the  river  at 
Highland  three  or  four  different  times.  I  don't  think 
we  measured  all  the  streams  just  prior  to  the  time 
the  locks  on  the  government  headgate  were  broken. 
We  measured  the  Phyllis  canal.  We  measured  the 
Farmers  Union  canal;  the  Boise  City  canal;  I  think 
the  Pioneer  canal ;  the  old  Sebris  canal  and  the  River- 
side. The  amount  these  parties  claimed  they  needed 
was  404  second  feet  to  fill  the  decree,  the  Stewart 
decree  of  an  inch  per  acre, — that  is  2755  second  feet. 
The  water  master  reported  to  me  that  they  could  get 
along  for  a  few  days  with  half  that  amount  and  allow 
the  government  to  have  half  of  it  for  a  few  days 
longer.  We  were  changing  the  canals  and  lowering 
them  at  that  time,  all  of  them ;  practically  every  day 
or  two  we  would  take  a  little  slice  out  of  different 
canals  where  they  would  lose  their  rights,  where 
they  were  carrying  a  little  more  than  their  rights,  I 
should  say.  By  their  rights,  I  mean  their  decreed 
rights  under  the  Stewart  decree.  I  heard  it  had  been 
reversed  by  the  Supreme  Court  as  to  the  duty  of  wa- 
ter, but  I  know  they  had  always  worked  under  that 
part  of  it  up  until  they  got  the  temporary  decree. 
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^\e  measured  Indian  Creek,  Mason  slough — three 
or  four  that  run  into  the  river  down  by  Caldwell — 
for  return  flow  prior  to  July  11,  1913. 

THE  COURT :  Either  side  may  have  thirty  days 
in  which  to  prepare  the  statement  to  be  used  on  ap- 
peal. 

Duly  settled  and  allowed  this  24th  day  of  August, 
1915. 

FRANK  S.  DIETRICH. 

Endorsed:  Filed  August  24th,  1915.  A.  L.  Rich- 
ardson, Clerk. 


In  the  District  Court  of  the  United  States  in  and  for 
the  District  of  Idaho,  Southern  Division, 

UNITED  STATES  OF  AMERICA,    Complainant, 

vs. 
ELIAS  MARSTERS  and  E.  F.  LAKIN, 

Defendants. 

OPINION  AND  FINDINGS  OF  THE  COURT. 

The  question  as  to  the  form  of  action,  suggested 
by  Mr.  Wing,  as  well  as  by  Captain  Davis,  in  the 
course  of  the  action,  it  seems  to  me  is  without  any 
substantial  merit.  The  plaintiff  has  come  into  court 
upon  the  theory  that  it  had  certain  rights  to  the  use 
of  water  of  Boise  River,  and  that  these  rights  have 
been  invaded.  Now,  it  has  pleaded  the  facts,  and  it 
is  for  the  court  to  award  such  relief  as  is  proper  un- 
der those  facts.  It  would  seem  to  me  to  be  quite  im- 
possible for  a  plaintiff  whose  rights  have  been  violat- 
ed to  recover  at  all  if  we  give  place  to  the  rather 
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technical  view  advanced  under  this  head.  Here  was 
the  plaintiff  with  a  large  irrigation  system,  through 
which  it  diverted  water  from  the  stream  and  deliver- 
ed it  to  different  persons  for  irrigation  purposes,  con- 
ceded to  be  a  beneficial  use  and  one  for  which  water 
may  be  appropriated  in  this  State.  The  plaintiff  is 
not  the  owner  of  any  lands,  that  is  to  say,  it  is  not 
itself  using  the  water,  had  no  need  for  water  for  ir- 
rigation purposes,  but  it  was  selling  it  or  renting  it, 
and  getting  a  certain  consideration  therefor  from 
various  farmers  who  had  need  of  it.  It  seems  to  me 
if  we  lay  aside  any  preconceived  ideas  of  form  and 
give  heed  only  to  substance,  the  damage  which  the 
Government  suffered,  if  any,  is  the  loss  which  it  sus- 
tained by  reason  of  not  being  able  to  supply  the  wa- 
ter to  the  persons  entitled  to  it,  and  which  it  had 
the  conduits  to  convey,  and  for  which  it  had  a  de- 
mand. It  strikes  me,  therefore,  that  the  measure 
of  damages  resorted  to  by  counsel  for  the  govern- 
ment in  the  case  is  the  only  available  one.  It  is  the 
lei?st  possible  damage  that  could  be  suffered,  perhaps. 
It  may  be  that  if  the  farmers  with  whom  it  had  con- 
tracts to  deliver  water  suffered  loss  of  crops  as  a  con- 
sequence of  the  non-delivery,  and  could  recover  from 
the  Government,  the  Government  could  recover  an 
additional  amount  for  the  alleged  interference  with 
its  rights.  It  would  seem  to  me  that  the  defendants 
are  not  here  in  a  position  to  complain  because  this 
apparently  small  measure  of  damages  has  been  re- 
sorted to.  I  really  haven't  any  question  at  all  about 
the  general  legal  phases  of  the  case.    The  great  difTi- 
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culty  is  in  adopting  any  definite  theory  in  accordance 
with  which  I  can  make  an  estimate  of  the  damage, 
that  is,  as  to  the  amount  of  water  that  the  plaintiff 
was  entitled  to  from  day  to  day.  It  is  very  easy  to 
adopt  any  one  of  half  a  dozen  different  methods  and 
arrive  at  different  conclusions,  and  none  of  them  is 
entirely  unreasonable,  but  they  all  involve  certain 
contingent  factors  and  features  which  very  material- 
ly affect  the  result.  Perhaps  that  is  not  true  of  the 
claim  for  damages  on  account  of  loss  of  water  for 
power.  It  is  clear  to  me  that  the  government  had  a 
right  to  use  the  water  for  the  development  of  power. 
The  mere  fact  that  no  express  permit  from  the  State 
Engineer  is  shown  does  not  deprive  it  of  the  right  to 
use  water  for  that  purpose.  The  use  of  it  for  that 
purpose  is  a  beneficial  one,  and  it  erected  its  plant 
there  and  installed  machinery,  and  developed  power, 
and  certainly  no  one  without  right  or  need  could  with 
impunity  deprive  it  of  the  use  of  water  which  natur- 
ally flowed  in  the  channel  of  the  stream.  No  explan- 
ation has  been  given  as  to  why  the  water  was  di- 
verted into  the  canal  and  then  permitted  to  waste  out 
through  this  waste  gate.  It  would  seem  to  me  that 
the  defendants  were  very  much  wanting  in  the  ex- 
ercise of  ordinary  care  in  doing  that,  especially  as 
their  attention  was  called  to  it,  as  I  understand  the 
witness,  Mr.  Bliss,  testified.  He  suggested  to  them 
at  one  time  that  they  regulate  the  water  by  the  in- 
take gates  rather  than  by  these  waste  gates.  Of 
course,  that  is  the  natural  way  to  regulate  the  sup- 
ply of  water,  by  the  intake  gates  rather  than  by  the 
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waste  gate.  True,  there  is  the  uncertain  factor  of 
the  amount  of  water  which  would  naturally  waste 
through  these  gates.  They  were  not  in  perfect  con- 
dition; that  is  conceded.  There  is  also  the  possibil- 
ity that  the  Government  would  not  have  gotten  the 
full  benefit  of  the  water  had  it  flowed  into  the  river 
and  through  its  turbines.  A  great  many  contingen- 
cies there  are  about  the  sale  of  power.  Even  though 
plaintiff  had  a  contract,  and  even  though  it  be  now 
stated  by  Mr.  Markhus,  on  behalf  of  the  Idaho-Ore- 
gon Company,  that  he  could  and  would  have  taken 
all  the  power,  we  know  that  there  are  contingencies. 

I  have  concluded  to  allow  on  that  account  as  dam- 
ages the  sum  of  $200.00.  And,  without  going  into 
a  discussion  of  the  details  of  the  allowance  to  be 
made  upon  the  other  account,  and  treating  it  a  good 
deal  as  a  jury  would  have  to  treat  an  issue  of  that 
kind  in  a  damage  case,  where  there  are  a  great  many 
possible  views  which  may  be  taken,  and  where  the 
jury  may  reconcile  those  views  and  reach  a  conclu- 
sion, I  think  I  shall  allow  the  sum  of  $800.00,  on 
account  of  loss  for  irrigation,  making  a  total  of  jl 
$1,000.00. 

As  I  have  said,  there  are  methods  by  which  the 
conclusion  could  be  reached  to  allow  nothing,  or  sub- 
stantially nothing,  on  account  of  the  loss  for  irriga- 
tion purposes,  and  on  the  other  hand  the  amount 
could  be  increased  to  nearly  $5,000.00  on  one  basis 
of  calculation ;  but  I  am  inclined  to  think  that  this 
amount  will  do  substantial  justice.  There  is  the 
consideration  here  that  one  of  the  defendants,  per- 
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haps  the  chief  defendant,  was  acting  as  a  State  offi- 
cer, and  apparently  was  acting  under  the  advice  of 
the  Attorney  General.  While  I  have  held,  and  still 
feel,  that  such  advice  was  mistaken,  and  that  the 
defendant  did  not  act  with  due  caution,  still  at  the 
same  time  the  benefit  of  whatever  doubt  there  is 
should  perhaps  be  indulged  in  favor  of  the  defendant 
under  such  circumstances. 

The  judgment  will  be,  gentlemen,  that  the  defend- 
ants pay  the  sum  of  $1,000.00. 

MR.  DAVIS:    We  desire  to  file  our  notice  of  ap- 
peal. 

THE  COURT :    Very  well. 

Correct. 

FRANK  S.  DIETRICH, 

Judge. 
Endorsed:     Filed  August  24,  1915.    A.  L.  Rich- 
ardson, Clerk. 


In  the  District  Court  of  the  United  States  in  and  for 
the  District  of  Idaho,  Southern  Division, 

UNITED  STATES  OF  AMERICA,     Complainant, 

vs. 
ELIAS  MARSTERS  and  E.  F.  LAKIN, 

Defendants. 

JUDGMENT. 

This  cause  came  on  to  be  heard  at  Boise,  Idaho,  on 
the  10th  day  of  June,  1915,  and  was  argued  by  coun- 
sel, and  thereupon,  upon  consideration  thereof,  it  is 
ordered,  adjudged  and  decreed  as  follows : 
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That  the  plaintiff  have  and  recover  from  the  de- 
fendants the  sum  of  One  Thousand  ($1,000.00)  Dol- 
lars, with  costs  taxed  in  the  sum  of  $56.65. 
June  16,  1915. 

FRANK  S.  DIETRICH, 

Judge. 
Endorsed:    Filed  June  16,  1915.    A.  L.  Richard- 
son, Clerk. 


In  the  District  Court  of  the  United  States,  in  and  for 
the  District  of  Idaho,  Southern  Division. 

UNITED  STATES  OF  AMERICA,     Complainant, 

VS. 
ELIAS  MARSTERS  and  E.  F.  LAKIN, 

Defendants. 
NOTICE  OF  LODGMENT  OF  STATEMENT. 

To  the  above-named  complainant,  and  to  B.  E,  Stout- 
emyer  and  James  L,  McClear,  its  attorneys. 

You  and  each  of  you  will  please  take  notice  that 
the  defendants,  Elias  Marsters  and  E.  F.  Lakin,  by 
their  attorneys,  have  this  day  lodged  in  the  office  of 
the  clerk  of  the  said  court,  for  the  examination  of 
the  plaintiff  and  its  attorneys,  a  statement  of  the 
evidence  to  be  included  in  the  record  of  the  appeal  in 
the  said  cause  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  in  accordance  with 
paragraph  (b)  of  rule  75,  Rules  of  Practice  for  the 
courts  of  equity  of  the  United  States,  in  force  Febru- 
ary 1st,  1913. 

You  are  further  notified  that  on  the  19th  day  of 
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July,  1915,  at  ten  o'clock  a.  m.,  or  as  soon  thereafter 
as  counsel  can  be  heard,  in  the  judge's  chambers  at 
Boise,  Idaho,  the  defendants  will  ask  the  judge  of 
said  court  to  approve  the  said  statement. 
Dated  this  luth  day  of  July,  1915. 

J.  H.  PETERSON, 

Attorney  General. 
E.  G.  DAVIS, 
T.  C.  COFFIN, 
HERBERT  WING, 
Attorneys  for  Defendants. 

Service  of  the  above  and  foregoing  notice  of  lodg- 
ment of  statement  on  appeal  is  hereby  admitted  this 
10th  day  of  July,  1915. 

UNITED  STATES  OF  AMERICA. 

J.  S.  McClear, 
J.  R.  Smead, 
Its  Attorneys. 
Endorsed:    Filed  July  10,  1915.    A.  L.  Richard- 
son, Clerk. 


In  the  District  Court  of  the  United  States,  in  and  for 
the  District  of  Idaho,  Southern  Division, 

UNITED  STATES  OF  AMERICA,     Complainant, 

VS. 
ELIAS  MARSTERS  and  E.  F.  LAKIN, 

Defendants. 

PETITION  FOR  APPEAL. 

The  above  named  defendants,  conceiving  them- 
selves aggrieved  by  the  decree  made  and  entered  on 
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the  11th  day  of  June,  1915,  in  the  above  entitled 
cause,  do  hereby  appeal  from  said  order  and  decree 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  for  the  reasons  specified  in  the 
assignment  of  errors  which  is  filed  herewith,  and 
they  pray  that  this  appeal  be  allowed  and  that  cita- 
tion issue  as  provided  by  law,  and  that  the  tran- 
script of  the  record  proceedings  and  papers  upon 
which  said  order  and  decree  was  made,  duly  authen- 
ticated, may  be  sent  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  sitting  at 
San  Francisco,  State  of  California. 

And  your  petitioners  further  pray  that  the  proper 
order,  touching  the  security  to  be  required  of  them 
to  perfect  the  appeal,  be  made. 

J.  H.  PETERSON, 

Attorney  General. 
E.  G.  DAVIS, 
T.  C.  COFFIN, 

HERBERT  WING, 
Attorneys  for  Defendants. 

Endorsed:  Filed  July  10,  1915.  A.  L.  Richard- 
son, Clerk. 


In  the  District  Court  of  the  United  States^  in  and  for 
the  District  of  Idaho,  Southern  Division, 

UNITED  STATES  OF  AMERICA,     Complainant, 

vs. 
ELIAS  MARSTERS  and  E.  F.  LAKIN, 

Defendants. 
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ASSIGNMENT  OF  ERRORS. 

Come  now  the  defendants  and  appellants  by  J.  H. 
Peterson,  E.  G.  Davis,  T.  C.  Coffin  and  Herbert 
Wing,  their  solicitors,  and  say  that  the  decree  enter- 
ed in  the  above  cause  on  the  16th  day  of  June,  1915, 
is  erroneous  and  unjust  to  these  defendants  and  ap- 
pellants, and  that  in  the  records  and  proceedings  in 
the  above  entitled  cause,  there  is  manifest  error  in 
this,  to-wit: 

I. 

The  Court  erred  in  holding  that  there  is  no  decree 
of  the  waters  of  the  Boise  River  which  is  effective 
for  any  purpose  whatever. 

11. 

The  Court  erred  in  holding  that,  under  the  statutes 
of  the  State  of  Idaho,  a  Water  Commissioner  has  no 
power,  through  a  water  master  appointed  by  him  or 
otherwise,  to  control  the  diversion  gates  upon  a 
stream  the  rights  in  which  have  not  been  adjudicat- 
ed or  otherwise  definitely  determined. 

III. 

The  Court  erred  in  holding  that  the  defendant, 
Elias  Marsters,  as  Water  Commissioner,  had  no  au- 
thority, under  the  laws  of  the  State  of  Idaho,  to  take 
possession  of  the  gates  of  the  plaintiff  and  to  distri- 
bute the  waters  of  the  Boise  River  according  to  the 
rights  which  had  been  established  thereon,  whether 
by  user,  adjudication  of  court  or  otherwise. 

IV. 

The  Court  erred  in  holding  that  the  water  rights 
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on  the  Boise  River  have  not  been  adjudicated  or  oth- 
erwise definitely  determined. 

V. 

The  Court  erred  in  denying  defendants^  motion  to 
dismiss  the  bill  of  complaint  filed  by  the  plaintiff 
herein. 

VI. 

The  Court  erred  in  permitting  plaintiff  to  file  a 
supplemental  bill  of  complaint  herein. 

VII. 

The  Court  erred  in  entertaining  jurisdiction  and 
receiving  evidence  in  this  case  which,  in  order  to  be 
decided  favorably  to  the  plaintiff  must  necessarily 
involve  an  adjudication  and  determination  of  water 
rights  and  the  duty  of  water  in  the  Boise  River,  after 
the  attention  of  the  Court  had  been  invited  to  the 
fact  that  the  question  of  water  rights  and  the  duty 
of  water  in  the  said  river  was  and  for  a  long  time 
prior  thereto  had  been  pending  before  the  District 
Court  of  the  7th  Judicial  District  of  the  State  of 
Idaho,  in  a  suit  brought  for  the  determination  of 
that  very  question. 

VIII. 

The  Court  erred  in  awarding  damages  in  any  sum 
to  the  plaintiff  for  the  loss  of  water  for  irrigation 
purposes,  the  evidence  wholly  failing  to  show  that,  at 
the  stage  of  the  river  on  the  days  when,  as  alleged, 
the  plaintiff  was  deprived  of  water  and  after  sup- 
plying all  prior  rights  with  the  amounts  to  which 
they  were  entitled,    there   was    any   water  in  any 
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amount  in  the  Boise  River  which  the  plaintiff  could 
lawfully  divert  at  its  headgates  and  claim  as  its  own. 

IX. 

The  Court  erred  in  awarding  damages  in  any  sum 
to  the  plaintiff  for  the  loss  of  water  for  irrigation 
purposes,  the  evidence  showing  affirmatively  that  on 
the  11th  day  of  July,  1915,  appropriators  prior  in 
time  to  the  plaintiff  were  receiving  from  the  Boise 
River  much  less  water  than  the  amount  of  their  de- 
creed rights,  and  that  they  were  prevented  from  re- 
ceiving the  amount  of  their  said  decreed  rights  by 
the  action  of  the  defendant  in  taking  from  the  river 
more  water  than  it  was  entitled  to  claim. 

X. 

The  Court  erred  in  awarding  damages  to  the 
plaintiff  in  any  sum  for  the  loss  of  power  which  may 
have  been  developed  at  its  power  plant  on  the  Boise 
River,  since  the  evidence  shows  affirmatively  that  the 
action  of  the  defendant  resulted  in  an  increased  pow- 
er development,  and  since  there  is  no  evidence  what- 
ever, showing  or  tending  to  show  that  the  plaintiff 
had  any  right  to  the  use  of  the  waters  of  the  Boise 
River  for  power  development,  or  the  extent  of  that 
right,  if  any  exists,  or  that,  if  any  such  right  exists, 
the  said  right  had  been  in  any  way  impaired. 

XI. 

The  Court  erred  in  holding  that  damages  for  loss 
of  water  could  be  awarded  to  plaintiff  without  a  full 
showing  that  the  plaintiff  was  actually  entitled  to 
water  at  the  time  or  times  in  question,  after  all  prior 
appropriators  had  been  fully  supplied  with  the  sev- 
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eral  amounts  to  which  they  had  become  entitled,  and 
the  Court  further  erred  in  holding  that  this  question 
could  be  determined  without  an  adjudication  of  the 
duty  of  water  and  the  number  and  amount  of  all 
prior  appropriations  of  water  on  the  Boise  River. 

XII. 

The  Court  erred  in  holding  that  the  plaintiff  could 
collect  damages  for  the  loss  of  a  given  amount  of 
water,  there  being  no  showing  whatever  that  this  al- 
leged loss  of  water  had  resulted  in  loss  of  crops,  or 
that  the  plaintiff  could  have  sold  the  said  water,  of 
which  it  alleges  it  has  been  deprived,  even  though  it 
had  been  allowed  to  divert  the  same  freely  and  with- 
out let  or  hindrance. 

XIII. 

The  evidence  is  wholly  insufficient  and  inconclusive 
to  sustain  a  judgment  for  damages  in  any  amount. 

XIV. 

The  Court  erred  in  holding  that  the  plaintiff  hav- 
ing introduced  in  evidence  the  so-called  Stewart  de- 
cree (Plaintiff's  Exhibit  G)  was  not  bound  by  all 
matters  covered  by  the  said  decree,  and  the  custo- 
mary distribution  of  water  thereunder. 

J.  H.  PETERSON, 

Attorney  General. 
E.  G.  DAVIS, 
T.  C.  COFFIN, 
HERBERT  WING, 
Attorneys  and  Solicitors  for  Defendants  and 
Appellants,  E.  Marsters  and  E.  F.  Lakin. 

Residence :    Boise,  Idaho. 
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Service  of  a  copy  of  the  above  and  foregoing  assign- 
ment of  errors,  together  with  the  receipt  of  a  copy 
thereof,  is  hereby  admitted  this  10th  day  of  July, 

1915. 

J.  L.  McCLEAR, 

J.  R.  SMEAD, 

Attorneys  for  Plaintiff. 

Endorsed:    Filed  July  10,  1915.    A.  L.  Richard- 
son, Clerk. 


In  the  District  Court  of  the  United  States,  in  and  for 
the  District  of  Idaho,  Southern  Division, 

UNITED  STATES  OF  AMERICA,     Complainant, 

VS. 

ELIAS  MARSTERS  and  E.  F.  LAKIN, 

Defendants, 

ORDER  ALLOWING  AN  APPEAL. 

This  day  came  the  defendants  above  named,  and 
presented  their  petition  for  an  appeal  and  an  assign- 
ment of  errors  accompanying  the  same,  which  peti- 
tion, upon  consideration  of  the  court,  is  hereby  al- 
lowed, and  the  court  allows  an  appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, on  the  filing  of  a  bond  in  the  sum  of  Fifteen 
Hundred  Dollars  ($1500.00)  of  good  and  sufficient 
security  to  be  approved  by  the  court. 

FRANK  S.  DIETRICH, 

District  Judge. 

Dated  this  10th  day  of  July,  1915. 

Endorsed:  Filed  July  10,  1915.  A.  L.  Richard- 
son, Clerk. 
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In  the  District  Court  of  the  United  States,  in  and  for 
the  District  of  Idaho,  Southern  Division. 

UNITED  STATES  OF  AMERICA,     Complainant, 

vs. 
ELIAS  MARSTERS  and  E.  F.  LAKIN, 

Defendants. 

BOND  ON  APPEAL. 

Know  All  Men  By  These  Presents,  That  the  United 
States  Fidelity  &  Guaranty  Co.,  a  corporation  duly 
organized  under  the  laws  of  the  State  of  Maryland, 
and  duly  qualified  and  authorized  to  do  business  and 
to  become  surety  on  bonds  within  the  State  of  Idaho, 
acknowledges  itself  to  be  indebted  to  the  United 
States  of  America,  appellee  in  the  above  cause,  in  the 
sum  of  One  Hundred  and  Fifty  Dollars  ($150.00), 
conditioned  that,  whereas,  on  the  16th  day  of  June, 
1915,  in  the  District  Court  of  the  United  States,  for 
the  District  of  Idaho,  in  that  certain  suit  pending  in 
that  court,  wherein  the  United  States  of  America 
was  complainant,  and  Elias  Marsters  and  E.  F. 
Lakin  were  defendants,  a  decree  was  rendered 
and  entered  against  the  said  defendants,  and 
the  said  defendants  having  obtained  an  appeal 
to  the  United  States  Circuit  Court  of  Appeals 
of  the  Ninth  Circuit,  and  filed  a  copy  thereof 
in  the  office  of  the  Clerk  of  the  Court,  to  reverse 
the  said  decree,  and  a  citation  having  been 
directed  to  the  United  States  of  America,  citing  and 
admonishing  it  to  be  and  appear  at  a  session  of  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  to  be  held  in  the  City  of  San  Francisco,  State 
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vi  California,  within  forty-five  (45)  days  from  the 
10th  day  of  August,  1915. 

Now,  Therefore,  If  the  said  Elias  Marsters  and 
E.  F.  Lakin  shall  prosecute  their  said  appeal  to  effect 
and  answer  all  costs,  if  they  shall  make  their  plea 
good,  then  the  above  obligation  will  be  void,  other- 
wise to  remain  in  full  force  and  virtue. 
UNITED  STATES  FIDELITY  &  GUARANTY  CO. 
By  W.  D.  McReynolds,  Attorney  in  Fact. 
J.  T.  Pence,  Attorney  in  Fact. 

Approved :    Frank  S.  Dietrich,  District  Judge. 

Endorsed:     Filed  Sept.  1,  1915.    A.  L.  Richard- 
son, Clerk. 


In  the  District  Court  of  the  United  States,  in  and  for 
the  District  of  Idaho,  Southern  Division. 

UNITED  STATES  OF  AMERICA,     Complainant, 

vs. 
ELIAS  MARSTERS  and  E.  F.  LAKIN, 

Defendants. 

ORDER  REDUCING  BOND. 

Whereas,  On  the  10th  day  of  July,  1915,  an  order 
allowing  an  appeal  in  the  above  entitled  cause  was 
signed  by  me,  in  which  the  bond  to  be  filed  in  the  said 
cause  was  fixed  at  the  sum  of  Fifteen  Hundred  Dol- 
lars ($1500.00),  the  same  to  be  a  supersedeas  and 
cost  bond,  and 

Whereas,  It  has  been  made  to  appear  to  me  that 
the  said  defendants  are  unable  to  obtain  a  bond  in 
the  said  amount,  and  will,  therefore,  be  unable,  un- 
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less  the  said  bond  is  reduced,  to  prosecute  their  said 
appeal ; 

Now,  Therefore,  It  is  Ordered,  That  the  said  ap- 
peal be  allowed  on  the  filing  of  a  bond  in  the  sum  of 
One  Hundred  and  Fifty  Dollars  ($150.00)  of  good 
and  sufficient  security  to  be  approved  by  the  court, 
the  same  to  constitute  a  bond  for  costs  only. 

FRANK  S.  DIETRICH, 
District  Judge. 
Dated  this  1st  day  of  September,  1915. 

Endorsed:  Filed  Sept.  1,  1915.  A.  L.  Richard- 
son, Clerk. 


In  the  District  Court  of  the  United  States,  in  and  for 
the  District  of  Idaho,  Southern  Division. 

UNITED  STATES  OF  AMERICA,     Complainant, 

vs. 
ELIAS  MARSTERS  and  E.  F.  LAKIN, 

Defendants. 

CITATION. 

United  States  of  America  to  United  States  of  Amer- 
ica, Greetings : 
You  are  hereby  notified  that  in  a  certain  case  in 
equity  in  the  United  States  District  Court,  in  and  for 
the  District  of  Idaho,  wherein  the  United  States  of 
America  is  complainant,  and  Elias  Marsters  and  E. 
F.  Lakin  are  defendants,  an  appeal  has  been  allowed 
defendants  herein  to  the  United  States  Circuit  Court 
of  Appeals  of  the  Ninth  Circuit. 
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You  are  hereby  cited  and  admonished  to  be  and 
appear  in  said  court  at  San  Francisco,  State  of  Cali- 
fornia, thirty  days  after  the  date  of  this  citation,  to 
show  cause,  if  any  there  be,  why  the  decree  appealed 
from  should  not  be  corrected  and  speedy  justice  done 
the  parties  in  that  behalf. 

Witness,  The  Honorable  Frank  S.  Dietrich  of  the 

United  States  District  of  Idaho,  this  10th  day  of 

July,  1915. 

FRANK  S.  DIETRICH, 

United  States  District  Judge. 
Attest:    A.  L.  Richardson,  Clerk. 

Service  of  a  copy  of  the  above  and  foregoing  cita- 
tion, together  with  a  receipt  of  a  copy  thereof,  is 
hereby  admitted  this  10th  day  of  July,  1915. 

J.  L.  McCLEAR, 
J.  R.  SMEAD, 
Attorneys  for  Complainant. 

Endorsed:  Filed  July  10,  1915.  A.  L.  Richard- 
son, Clerk. 


In  the  District  Court  of  the  United  States,  in  and  for 
the  District  of  Idaho,  Southern  Division. 

UNITED  STATES  OF  AMERICA,     Complainant, 

vs. 
ELIAS  MARSTERS  and  E.  F.  LAKIN, 

Defendants. 
STIPULATION  RELATIVE  TO  RECORD  ON 

APPEAL. 

It  is  hereby  stipulated  and  agreed,  by  and  between 
Elias  Marsters  and  E.  F.  Lakin,  appellants,  and  the 
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United  States  of  America,  appellee,  through  their 
respective  solicitors,  that  in  order  to  save  expenses 
in  the  printing  and  certification  of  the  record,  and 
to  avoid  encumbering  the  record  with  papers  and  doc- 
uments not  pertinent  to  the  consideration  of  the 
appeal,  the  following  portions  of  the  record  and  no 
more  shall  be  transcribed,  certified  and  transmitted 
to  the  Clerk  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  by  the  Clerk  of  the 
United  States  District  Court  for  the  District  of 
Idaho,  under  the  appeal  taken  by  the  said  appellants 
herein,  and  shall  be  included  in  the  printed  record 
on  said  appeal,  to-wit : 

1.  Bill  of  Complaint. 

2.  Notice  to  show  cause  why  temporary  re- 
straining order  pendente  lite  should  not 
be  granted. 

3.  Motion  to  dismiss. 

4.  Memorandum  decision  on  demurrer. 
(Motion  to  Dismiss.) 

5.  Affidavit  of  George  H.  Bliss,  Project 
Manager. 

6.  Petition  for  leave  of  court  to  file  supple- 
mental bill  of  complaint. 

7.  Stipulation  as  to  time  of  defendants  to 
file  answer. 

8.  Same. 

9.  Same. 

10.     Answer  of  the  defendants. 
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11.  Supplemental  bill  of  complaint. 

12.  Answer  to  supplemental  bill  of  complaint. 

13.  Statement  on  appeal,  under  Equity  Rule 
75  (b). 

14.  Opinion  and  findings  of  court  filed  in  said 
cause. 

15.  Decree. 

16.  All  papers  filed  for  perfecting  the  appeal. 

(a)  Notice  of  lodgment  of  statement  on 
appeal. 

(b)  Petition  for  appeal. 

(c)  Assignment  of  errors. 

( d )  Order  allowing  appeal. 

(e)  Bond  on  appeal. 

(f )  Citation  and  all  orders  made  in  con- 
nection therewith,  with  all  admis- 
sions or  returns  of  service  of  any 
of  said  papers. 

17.  This  stipulation. 

It  is  further  stipulated  and  agreed  that  all  exhib- 
its introduced  in  the  above  entitled  cause  shall  be 
transmitted  to  the  Clerk  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  before  the 
hearing  of  the  cause  in  said  court,  and  the  same  may 
be  used  upon  the  argument  upon  the  hearing  of  said 
cause  in  said  court,  and  shall  be  considered  as  a  part 
of  the  record  on  appeal  therein  as  fully  and  to  the 
same  extent  as  if  transcribed  and  printed  in  the 
record. 

It  is  further  stipulated  that  it  shall  not  be  neces- 
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stary  to  reproduce  or  print  in  the  record  on  appeal, 
any  maps  or  plats  introduced  in  evidence  on  the  trial 
of  said  cause. 

Appellants  shall  have  the  right,  and  they  may  be 
so  required  by  appellee,  if  deemed  necessary,  and  ap- 
proved by  the  judge  of  the  said  district  court  or  the 
circuit  court  of  appeals,  to  print  as  part  of  the  rec- 
ord on  appeal,  any  exhibit  or  any  other  part  of  the 
record  not  hereby  expressly  authorized  to  be  trans- 
mitted and  printed. 

Dated  this  10th  day  of  July,  1915. 

J.  L.  McCLEAR, 

United  States  Attorney. 
B.  E.  STOUTEMYER, 
Solicitors  for  Complainant  and  Appellee,  the  United 
States  of  America. 

J.  H.  PETERSON, 

Attorney  General. 
E.  G.  DAVIS, 
T.  C.  COFFIN, 
HERBERT  WING, 
Solicitors  for  Defendants  and  Appellants. 

Endorsed:  Filed  September  1,  1915.  A.  L.  Rich- 
ardson, Clerk. 


In  the  District  Court  of  the  United  States,  in  and  for 
the  District  of  Idaho,  Southern  Division, 

UNITED  STATES  OF  AMERICA,    Complainant, 

vs. 
ELIAS  MARSTERS  and  E.  F.  LAKIN,  Defendants. 
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PRAECIPE  TO  CLERK  FOR  TRANSCRIPT  ON 

APPEAL. 

To  the  Clerk  of  the  said  Court : 

You  will  please  incorporate  the  following  portions 
of  the  record  in  the  above  entitled  cause  into  the 
transcript  on  the  appeal  in  the  said  cause  to  the 
United  States  Circuit  Court  of  Appeals,  to-wit : 

1.  Bill  of  Complaint. 

2.  Notice  to  show  cause  why  temporary  re- 
straining order  pendente  lite  should  not 
be  granted. 

3.  Motion  to  dismiss. 

4.  Memorandum  decision  on  demurrer. 
(Motion  to  dismiss.) 

5.  Affidavit  of  George  H.  Bliss,  Project  Man- 
ager. 

6.  Petition  for  leave  of  court  to  file  supple- 
mental bill  of  complaint. 

7.  Stipulation  as  to  time  of  defendants  to 
file  answer. 

8.  Same. 

9.  Same. 

10.  Answer  of  the  defendants. 

11.  Supplemental  bill  of  complaint. 

12.  Answer  to  supplemental  bill  of  complaint. 

13.  Statement  on  appeal,  under  Equity  Rule 
75  (b). 
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14.  Opinion  and  findings  of  court  filed  in 
said  cause. 

15.  Decree. 

16.  All  papers  filed  for  perfecting  the  appeal. 

(a)  Notice  of  lodgment  of  statement 
on  appeal. 

(b)  Petition  for  appeal. 

(c)  Assignment  of  errors. 

(d)  Order  allowing  appeal. 

(e)  Bond  on  appeal. 

(f )  Citation  and  all  orders  made  in  con- 
nection therewith,  with  all  admis- 
sions or  returns  of  service  of  any  of 
said  papers. 

17.  Stipulation  relative  to  record  on  appeal. 

18.  This  praecipe. 

J.  H.  PETERSON, 
Attorney  General,  State  of  Idaho.     . 
E.  G.  DAVIS, 
T.  C.  COFFIN, 
HERBERT  WING, 
Attorneys  for  Defendants  and  Appellants. 

Service  of  the  foregoing  praecipe,  with  receipt  of 
a  copy  of  the  same,  is  hereby  admitted  this  10th  day 
of  July,  1915. 

J.  L.  McCLEAR, 
J.  R.  SMEAD, 
Solicitors  for  Complainant  and  Appellee. 
Endorsed:    Filed  July  10,  1915.    A.  L.  Richard- 
son, Clerk. 
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RETURN  TO  RECORD. 

And  thereupon  it  is  ordered  by  the  Court,  that  the 
foregoing  Transcript  of  the  Record  and  Proceedings 
in  the  cause  aforesaid,  together  with  all  things 
thereunto  relating,  be  transmitted  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Judi- 
cial Circuit,  and  the  same  is  transmitted  accordingly. 
Attest:  A.  L.  RICHARDSON,  Clerk. 

By  Pearl  E.  Zanger,  Deputy. 


In  the  District  Court  of  the  United  States^  in  and  for 
this  District  of  Idaho,  Southern  Division, 

UNITED  STATES  OF  AMERICA,      Complainant, 

vs. 
ELIAS  MARSTERS  and  E.  F.  LAKIN,  Defendants. 

CLERK'S  CERTIFICATE. 

I,  A.  L.  Richardson,  Clerk  of  the  District  Court  of 
the  United  States  for  the  District  of  Idaho,  do  hereby 
certify  the  foregoing  transcript,  consisting  of  Pages 
1  to  164,  inclusive,  to  be  full,  true  and  correct  copies 
of  the  Bill  of  Complaint,  notice  to  show  cause  why 
temporary  restraining  order  pendente  lite  should  not 
be  granted.  Motion  to  Dismiss,  Memorandoum  decis- 
ion on  demurrer  (Motion  to  dismiss).  Affidavit  of 
George  H.  Bliss,  Project  Manager,  Petition  for  leave 
of  court  to  file  supplemental  bill  of  complaint.  Stipu- 
lations as  to  time  of  defendants  to  file  answer.  An- 
swer of  the  defendants.  Supplemental  bill  of  com- 
plaint, Answer  to  supplemental  bill  of  complaint, 
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Statement  on  appeal  under  Equity  Rule  75  (b), 
Opinion  and  findings  of  court  filed  in  said  cause,  De- 
cree, Notice  of  lodgment  of  statement  on  appeal.  Pe- 
tition for  Appeal,  Assignment  of  Errors,  Order  al- 
lowing appeal.  Bond  on  Appeal,  Stipulation  Relative 
to  Record  on  Appeal,  Praecipe,  Original  Citation,  Re- 
turn to  Record,  and  Clerk's  Certificate,  and  that  the 
same,  together  constitute  the  Transcript  of  the 
Record  herein  upon  appeal  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  the  cost  of  the  record  herein 
amounts  to  the  sum  of  $191.80,  and  that  the  same 
has  been  paid  by  the  appellant. 

Witness  my  hand  and  seal  of  said  court  affixed  at 
Boise,  Idaho,  this  14th  day  of  September,  1915. 

A.  L.  RICHARDSON,  Clerk. 
By  Pearl  E.  Zanger,  Deputy. 
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ELIAS  MARSTERS  and  E.  F.  LAKIN, 

Appellants, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 


BRIEF  OF  APPELLANTS. 


Appeal  from  the  United  States  District  Court  for 
the  District  of  Idaho,  Southern  Division. 


STATEMENT  OF  THE  CASE. 

The  Boise  River  is  a  stream  emptying  into  the 
Snake  River  in  Canyon  County,  Idaho,  the  waters 
of  which  are  used  for  the  purpose  of  irrigation  in 
Ada  and  Canyon  Counties. 

The  United  States  is  an  appropriator  of  water 
from  this  river  for  the  irrigation  of  lands  included 
within  the  Boise  Irrigation  project. 

There  are  one  hundred  and  thirty-four  appropri- 
ators  whose  rights  are  prior  in  time  to  the  right  of 
the  United  States. 
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The  United  States  in  this  proceeding  must  be  re- 
garded as  any  other  appropriator,  and  its  rights  in 
the  waters  of  the  Boise  River  determined  under  the 
law  which  regulates  the  acquiring  of  priorities  in 
the  waters  of  this  state.  (Memorandum  Decision 
on  Demurrer,  Transcript  pp.  19-24). 

The  right  of  the  United  States  to  the  waters  of 
Boise  River  is  evidenced  by  a  certificate  of  the  State 
Engineer  of  the  State  of  Idaho,  under  which  was 
acquired  the  right  to  use  1647  second  feet  of  the 
waters  of  Boise  River,  under  date  of  priority  of  De- 
cember 4,  1903.  The  right  under  this  certificate 
does  not  represent  an  absolute  right  to  the  said 
amount  of  water  or  to  any  other  given  amount,  but 
only  the  right  to  use  that  amount  if  it  can  be  obtained 
after  all  other  prior  rights  are  fully  satisfied.  We 
believe  there  can  be  no  dispute  or  controversy  on 
this  proposition. 

Neilson  vs.  Parker,  19  Idaho  727,  115  Pac. 
488. 

Speer  vs.  Stevenson,  16  Idaho  707, 102  Pac. 
365. 

In  the  year  1902  an  action  was  commenced  in  the 
District  Court  of  the  Seventh  Judicial  District  of 
the  State  of  Idaho  for  the  purpose  of  having  adjudi- 
cated the  rights  and  priorities  in  the  waters  of  the 
Boise  River.  Neither  the  United  States  nor  its  pre- 
decessors in  interest  were  made  parties  to  this  ac- 
tion for  the  reason  that  their  rights  had  not  even 
been  initiated  when  the  action  was  commenced.    In 
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January,  1906,  a  decree  was  entered  in  the  said  ac- 
tion, fixing  the  rights  and  priorities  of  all  appropri- 
ators  prior  in  time  to  the  United  States.  The  decis- 
ion of  the  trial  court  was  affirmed  on  appeal  (Far- 
mers' Co-operative  Ditch  Co.  vs.  Nampa,  etc.  Irr. 
Dist.,  14  Ida.  450,  94  Pac.  761) ;  but  the  matter  later 
came  before  the  Supreme  Court  of  Idaho  on  appeal 
from  an  order  denying  a  new  trial  asked  for  by  cer- 
tain parties  to  the  action  in  the  court  below,  and  at 
this  latter  hearing  the  said  Supreme  Court  specific- 
ally affirmed  the  finding  of  the  trial  court  as  to  the 
^^respective  rights  and  priorities,'^  but  remanded  the 
case  for  further  hearing  on  the  single  question  of 
^he  duty  of  water.  Farrmers'  Co-operative  Ditch 
Company  vs.  Riverside  Irrigation  District  et  al.,  16 
Idaho,  525,  102  Pac.  481. 

In  remanding  the  case  for  further  hearing  the 
court  said: 

^^After  a  somewhat  extended  and  very  careful 
examination  of  the  record  in  this  case,  we  are 
convinced  that  justice  demands,  and  the  record 
justifies,  the  granting  of  a  new  trial  to  the  ex- 
tent and  for  the  purpose  of  determining  the 
question  as  to  the  duty  of  water  on  the  two  classes 
of  lands  mentioned  in  this  decree  *  *  * 
The  judgment  will  be  affirmed  as  to  the  respect- 
ive rights  and  priorities  of  the  several  claimants 
and  appropriators  whose  rights  have  been  liti-* 
gated  in  this  case.  A  new  trial  will  be  granted 
for  the  sole  and  only  purpose  of  determining  the 
duty  of  water  on  the  two  classes  of  lands  in- 
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volved  in  this  action,  namely,  bench  and  bottom 
lands.  ^'  "^  '•'  In  the  event  the  court,  after 
hearing  the  evidence  should  determine  upon  fix- 
ing a  higher  duty  for  water  than  allowed  by  the 
former  findings  and  decree,  and  to  therefore  re- 
duce the  amount  per  acre,  it  will  modify  the  find- 
ings and  decree  as  to  each  appropriator  in  pro- 
portion as  it  reduces  the  quantity  per  acre  below 
that  fixed  in  the  former  decree/'  Farmers'  Co-op- 
erative Ditch  Company  vs.  Riverside  Irrigation 
District  et  al.,  16  Idaho  525,  at  pages  535  and 
538. 

The  case  as  thus  remanded  required  the  taking 
of  a  great  mass  of  evidence,  and  it  was  still  pending 
before  the  trial  court  at  the  time  the  alleged  cause  of 
action  in  this  case  arose. 

It  will  thus  be  seen  that  prior  to  the  time  of  the 
acts  complained  of  in  this  case,  there  had  been  an 
adjudication  of  the  waters  of  the  Boise  River  claimed 
by  appropriators  prior  in  time  to  the  United  States ; 
that  the  judgment  of  the  trial  court  had  been  affirm- 
ed ^^as  to  the  respective  rights  and  priorities  of  the 
several  claimants  and  appropriators  whose  rights 
have  been  litigated  in  this  case;"  and  that  the  case 
had  been  remanded  to  the  trial  court  for  the  ''sole 
and  only  purpose  of  determining  the  duty  of  water 
on  the  two  classes  of  lands  involved  in  this  action, 
namely,  bench  and  bottom  lands."  The  total  amount 
of  water  thus  adjudicated  was  2755  second  feet. 
(See  Steward  Decree,  Plaintiffs  Exhibit  G.) 
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As  set  forth  in  the  bill  of  complaint  in  this  case, 
paragraphs  XIII,  et  seq.,  it  has  been  the  yearly  cus- 
tom of  the  court  before  which  this  question  as  to  the 
duty  of  water  is  pending  to  issue  a  temporary  order^, 
or  decree  fixing  Lhe  duty  of  water  for  the  irrigation 
season  in  which  issaed.  This  order  had  generally 
been  issued  in  July  after  the  water  in  the  river  had 
fallen  to  the  point  where  it  was  necessary  to  limit 
somewhat  the  amount  of  water  allowed  to  individual 
users  in  order  that  the  crops  depending  on  water 
from  this  source  might  be  saved.  The  order  in  ques- 
tion was  issued  for  the  year  1913  on  the  18th  of  July. 
(Plaintiffs  Exhibit  F.)  These  orders  have  invar- 
iably fixed  the  duty  of  water,  for  the  latter,  or  short- 
age, part  of  each  irrigation  season  only,  at  six-tenths 
of  an  inch  per  acre. 

The  defendant  Elias  Marsters  was  on  the  11th 
day  of  July,  1913,  the  duly  appointed  and  acting 
Water  Commissioner  of  water  division  No.  3,  of  the 
State  of  Idaho,  which  division  includes  the  Boise 
River.  This  division  is  created  and  defined  by  Sec- 
tion 3268,  Revised  Codes  of  Idaho.  The  defendant 
E.  F.  Lakin  was  the  duly  elected  and  acting  water 
master  in  direct  charge  of  the  waters  of  the  Boise 
River,  at  the  point  of  diversion  of  the  government 
canal. 

Some  time  prior  to  July  11,  1913,  Elias  Marsters 
and  E.  F.  Lakin,  acting  as  Water  Commissioner  and 
Water  Master,  respectively,  found  that  it  was  neces- 
sary to  deprive  the  United  States  of  a  part  of  the 
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water  which  it  was  diverting  at  its  dam  in  order  that 
prior  appropriators  might  be  supplied  with  the 
water  to  which  they  were  entitled.  They  first  ap- 
plied to  the  project  manager  to  turn  down  a  part  of 
the  water  which  was  being  diverted  from  the  Boise 
River  into  the  canal  of  plaintiff,  and  upon  being 
refused,  the  Water  Commissioner,  Elias  Marsters, 
acting  under  the  advice  of  the  Attorney  General  of 
the  State  of  Idaho,  and  the  Water  Master,  E.  F.  La- 
kin,  went  upon  the  property  and  headgates  of  the 
plaintiff  and  cut  the  locks  fastening  the  said  gates 
and  proceeded  to  regulate  the  flow  of  water  in  plain- 
tiffs canal. 

The  officers  in  charge  of  the  Boise  project  of  the 
plaintiff,  refusing  to  recognize  the  authority  of  the 
Water  Commissioner  and  the  Water  Master  under 
his  supervision,  to  regulate  the  waters  of  the  Boise 
River,  the  Water  Commissioner  retained  control  of 
the  gates  of  the  plaintiff  during  the  remainder  of 
the  irrigation  season  of  1913,  or  until  October  3, 
1913. 

On  July  12th,  1913,  the  plaintiff,  through  its  at- 
torneys, filed  in  the  District  Court  of  the  United 
States  for  the  District  of  Idaho,  Southern  Division,  a 
bill  of  complaint  in  which  the  prayer  asked  for  an  in- 
junction restraining  the  defendants  from  assuming 
control  of  the  headgates  of  plaintiff  as  threatened  and 
for  Ten  Thousand  Dollars  per  day  for  each  and  every 
day  that  the  water  should  be  shut  out  of  the  plaintiff's 
canal,  without  reference  to  the  amount  of  which  it 
might  be  deprived  or  of  the  value  of  the  said  water 
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for  the  purpose  to  which  it  might  properly  have  been 
applied. 

On  July  11th,  1913,  the  defendants  assumed  con- 
trol of  the  headgates  of  the  plaintiff,  as  above  set 
out,  and  on  November  1st,  1913,  the  plaintiff  filed 
a  supplemental  bill  of  complaint  in  which  there  was 
a  prayer  for  a  permanent  injunction  against  fur- 
ther interference  with  the  headgates  of  plaintiff  and 
for  damage  in  the  sum  of  forty-eight  thousand  dol- 
lars, alleged  to  have  been  sustained  by  reason  of  dam- 
age to  the  rental  value  of  the  irrigation  works  of 
plaintiff,  loss  of  water  for  irrigation  purposes,  loss 
of  water  for  power  purposes  and  injury  to  the  pub- 
lic lands  of  the  United  States. 

The  case  came  on  duly  for  trial  on  the  10th  day  of 
June,  1915,  before  the  court  sitting  without  a  jurv, 
and  judgment  was  rendered,  awarding  damages  to 
the  plaintiff  in  the  sum  of  Eight  Hundred  Dollars 
for  loss  of  water  for  irrigation  purposes,  and  Two 
Hundred  dollars  for  loss  of  water  for  power  pur- 
poses. 

From  this  judgment  and  from  the  whole  thereof 
the  defendants  appeal  to  this  court,  and  assign  the 
following 

SPECIFICATION  OF  ERRORS: 

I. 

The  Court  erred  in  holding  that  there  is  no  de- 
cree of  the  waters  of  the  Boise  River  which  is  effect- 
ive for  any  purpose  whatever. 
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II. 

The  Court  erred  in  holding  that,  under  the  stat- 
utes of  the  State  of  Idaho,  a  Water  Commission  has 
no  power,  through  a  water  master  appointed  by  him 
or  otherwise,  to  control  the  diversion  gates  upon  a 
stream  the  rights  in  which  have  not  been  adjudi- 
cated or  otherwise  definitely  determined. 

III. 

The  Court  erred  in  holding  that  the  defendant, 
Elias  Marsters,  as  Water  Commissioner,  had  no 
authority,  under  the  laws  of  the  State  of  Idaho,  to 
take  possession  of  the  gates  of  the  plaintiff  and  to 
distribute  the  waters  of  the  Boise  River  according 
to  the  rights  which  had  been  established  thereon, 
whether  by  user,  adjudication  of  court  or  other- 
wise. 

IV. 

The  Court  erred  in  holding  that  the  water  rights 
on  the  Boise  River  have  not  been  adjudicated  or 
otherwise  definitely  determined. 

V. 

The  Court  erred  in  denying  defendants'  motion  to 
dismiss  the  bill  of  complaint  filed  by  the  plaintiff 
herein. 

VI. 

The  Court  erred  in  permitting  plaintiff  to  file  a 
supplemental  bill  of  complaint  herein. 

VII. 

The  Court  erred  in  entertaining  jurisdiction  and 
receiving  evidence  in  this  case  which,  in  order  to  be 
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decided  favorably  to  the  plaintiff  must  necessarily 
involve  an  adjudication  and  determination  of  water 
rights  and  the  duty  of  water  in  the  Boise  River, 
after  the  attention  of  the  Court  had  been  invited  to 
the  fact  that  the  question  of  water  rights  and  the 
duty  of  water  in  the  said  river  was  and  for  a  long 
time  prior  thereto  had  been  pending  before  the  Dis- 
trict Court  of  the  7th  Judicial  District  of  the  State 
of  Idaho,  in  a  suit  brought  for  the  determination  of 
that  very  question. 

VIII. 

The  Court  erred  in  awarding  damages  in  any  sum 
to  the  plaintiff  for  the  loss  of  water  for  irrigation 
purposes,  the  evidence  wholly  failing  to  show  that, 
at  the  stage  of  the  river  on  the  days  when,  as  alleged, 
the  plaintiff  was  deprived  of  water  and  after  sup- 
plying all  prior  rights  with  the  amounts  to  which 
they  were  entitled,  there  was  any  water  in  any 
amount  in  the  Boise  River  which  the  plaintiff  could 
lawfully  divert  at  its  headgates  and  claim  as  its  own. 

IX. 

The  Court  erred  in  awarding  damages  in  any  sum 
to  the  plaintiff  for  the  loss  of  water  for  irrigation 
purposes,  the  evidence  showing  affirmatively  that 
on  the  11th  day  of  July,  1915,  appropriators  prior 
in  time  to  the  plaintiff  were  receiving  from  the  Boise 
River  much  less  water  than  the  amount  of  their  de- 
creed rights,  and  that  they  were  prevented  from  re- 
ceiving the  amount  of  their  said  decreed  rights  by  the 
action  of  defendant  in  taking  from  the  river  more 
water  than  it  was  entitled  to  claim. 
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X. 

The  Court  erred  in  awarding  damages  to  the 
plaintiff  in  any  sum  for  the  loss  of  power  which  may 
have  been  developed  at  its  power  plant  on  the  Boise 
River,  since  the  evidence  shows  affirmatively  that 
the  action  of  the  defendant  resulted  in  an  increased 
power  development,  and  since  there  is  no  evidence 
whatever,  showing  or  tending  to  show  that  the 
plaintiff  had  any  right  to  the  use  of  the  waters  of 
the  Boise  River  for  power  development,  or  the  ex- 
tent of  that  right,  if  any  exists,  or  that,  if  any  such 
right  exists,  the  said  right  had  been  in  any  way  im- 
paired. 

XL 

The  Court  erred  in  holding  that  damages  for  loss 
of  water  could  be  awarded  to  plaintiff  without  a  full 
showing  that  the  plaintiff  was  actually  entitled  to 
water  at  the  time  or  times  in  question,  after  all  prior 
appropriators  had  been  fully  supplied  with  the  sev- 
eral amounts  to  which  they  had  become  entitled,  and 
the  Court  further  erred  in  holding  that  this  question 
could  be  determined  without  an  adjudication  of  the 
duty  of  water  and  the  number  and  amount  of  all 
prior  appropriations  of  water  on  the  Boise  River. 

XII. 

The  Court  erred  in  holding  that  the  plaintiff  could 
collect  damages  for  the  loss  of  a  given  amount  of 
water,  there  being  no  showing  whatever  that  this  al- 
leged loss  of  water  had  resulted  in  loss  of  crops,  or 
that  the  plaintiff  could  have  sold  the  said  water,  of 


vs.  United  States  of  America  15 

which  it  alleges  it  has  been  deprived,  even  though  it 
had  been  allowed  to  divert  the  same  freely  and  with- 
out let  or  hindrance. 

XIII. 

The  evidence  is  wholly  insufficient  and  inconclu- 
sive to  sustain  a  judgment  for  compensatory  dam- 
ages in  any  amount. 

XIV. 

The  Court  erred  in  holding  that  the  plaintiff  hav- 
ing introduced  in  evidence  the  so-called  Stewart  de- 
cree (Plaintiffs  Exhibit  G)  was  not  bound  by  all 
matters  covered  by  the  said  decree,  and  the  custom- 
ary distribution  of  water  thereunder. 

BRIEF  OF  ARGUMENT. 

POINTS. 

The  specifications  of  error  may  be  grouped  under 
the  following  points  which  will  be  used  as  main  heads 
in  the  argument  which  follows. 

L 

At  the  time  of  the  commission  of  the  acts  of  de- 
fendants of  which  plaintiff  complains,  at  the  time 
of  the  commencement  of  the  action  in  the  court  be- 
low and  at  the  time  of  its  trial,  there  was  a  valid 
and  subsisting  decree  of  the  waters  of  the  Boise 
River  which  it  was  the  legal  duty  of  defendants  to 
enforce  and  which  the  plaintiff  was  bound  to  re- 
spect. 

Under  this  point  we  consider  particularly: 

(a)     The  decree  itself,  when  and  where  rendered. 
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(b)  The  action  of  the  Supreme  Court  of  Idaho 
on  the  said  decree. 

(c)  The  legal  status  of  the  decree  at  the  time  the 
alleged  cause  of  action  arose. 

(d)  The  law  which  it  was  the  legal  duty  of  de- 
fendants to  enforce. 

This  point  is  raised  by  Specifications  of  Error  1, 
II,  III  and  IV. 

XL 

The  trial  court,  in  passing  upon  the  motion  to  dis- 
miss the  bill  of  complaint  (Memorandum  Decision 
on  Demurrer,  Tr.  of  Record,  pp.  19-24),  quoted  and 
applied  as  the  law  of  the  case,  governing  the  stand- 
ing of  the  parties,  certain  matter  which  had  been 
the  law  of  the  State  of  Idaho  prior  to  the  year  1909, 
but  which  has  been  repealed  by  the  Legislature  in 
that  year,  and  which  was  no  part  of  the  law  of  the 
State  at  the  time  the  cause  of  action  arose.  The 
trial  court  also  failed  to  consider  and  apply  as  the 
law  of  the  case  certain  new  matter  which  had  been 
enacted  in  1909,  and  which  made  the  law  of  the  case, 
as  applicable  to  the  parties  before  the  court,  radically 
different  from  what  the  court  evidently  supposed  it 
to  be. 

This  point  is  raised  by  Specifications  of  Error  V. 
and  VI. 

III. 

If  it  be  true  that  at  the  time  the  cause  of  action 
in  this  case  arose,  there  was  no  valid  and  subsisting 
decree  of  the  waters  of  the  Boise  River,  then  the 
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trial  court  would  be  under  the  practical  necessity 
of  making  findings  equivalent  to  the  entry  of  such  a 
decree,  before  the  right  of  plaintiff  to  the  use  of  the 
water  of  which  it  claims  to  have  been  unjustly  de- 
prived could  be  established.  The  District  Court  of 
the  7th  Judicial  District  of  the  State  of  Idaho  hav- 
ing before  it  the  question  of  the  ascertainment  of  the 
duty  of  water  on  the  Boise  River  and  the  application 
thereof  to  the  priorities  as  established,  the  trial  court 
in  this  case  should  have  refused  jurisdiction  of  any 
matter  which  either  directly  or  indirectly  involved 
the  rights  of  prior  appropriators. 

This  point  is  raised  by  Specification  of  Error  VII. 

IV. 

Before  the  plaintiff  is  entitled  to  damages  for  loss 
of  the  use  of  water  for  irrigation  purposes,  it  must 
clearly  establish  its  right  to  such  use.  Such  rights 
can  only  be  established  by  showing  that  after  all 
prior  appropriators  had  been  supplied  with  the 
water  to  which  they  were  entitled,  there  was  still 
sufficient  water  in  the  source  of  supply  to  furnish 
plaintiff  with  the  quantity  which  it  was  diverting 
at  the  time  in  question  and  of  which  it  claims  to 
have  been  unlawfully  deprived. 

This  point  is  raised  by  Specifications  of  Error 
VIII,  IX,  and  XL 

V. 

Before  the  plaintiff  is  entitled  to  damages  for  loss 
of  the  use  of  water  for  power  development,  it  must 
clearly  establish  that  the  act  complained  of  has  re- 
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suited  in  an  actual  loss  of  power.  If  it  should  appear 
that  by  reason  of  the  act  complained  of  more  power 
has  actually  been  developed  than  would  have  been 
the  case  if  the  act  had  not  been  committed,  the  plain- 
tiff has  entirely  failed  to  establish  any  ground  what- 
ever for  the  award  of  damages. 

This  point  is  raised  by  Specification  of  Error  X. 

VI. 

Where  plaintiff  diverts  water  for  sale  or  rental, 
the  amount  of  money  received  depending  upon  the 
measured  quantity  of  water  actually  delivered,  it 
must,  before  it  can  establish  a  right  to  damages  for 
the  loss  of  a  part  of  its  water,  show  by  competent 
evidence  that  the  water  would  have  been  actually 
sold  if  not  interfered  with  and  the  purchase  or  rental 
value  realized. 

This  point  is  raised  by  Specification  of  Error  XII. 

VII. 

In  an  action  for  damages  resulting  from  the  loss 
of  water  damages  can  not  be  awarded  upon  evidence 
which  is  wholly  insufficient  and  inconclusive  to 
establish  the  right  claimed  to  have  been  violated  or 
the  amount  of  the  loss. 

This  point  is  raised  by  Specification  of  Error 
XIII. 

I.  At  the  time  of  the  commission  of  the  acts  of 
defendants  of  which  plaintiff  complains^  at  the  time 
of  the  commencement  of  the  action  in  the  court  be- 
loWy  and  at  the  time  of  its  trial,  there  was  a  valid  and 
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subsisting  decree  of  the  ivaters  of  the  Boise  River 
which  it  wa^  the  legal  duty  of  defendants  to  enforce, 
and  which  the  plaintiff  was  bound  to  respect, 

(a)  The  decree  itself,  when  and  where  rendered. 

An  action  was  instituted  by  the  Farmers'  Co-op- 
erative Ditch  Company  against  numerous  appropri- 
ators  of  water  from  the  Boise  River,  for  the  purpose 
of  adjudicating  the  priorities  among  the  several  ap- 
propriators.  The  complaint  was  filed  August  20,. 
1902,  in  the  District  Court  of  the  3rd  (now  the  7th) 
Judicial  District  of  the  State  of  Idaho,  in  and  for 
the  County  of  Canyon.  The  defendants  answered 
and  also  filed  cross-complaints  setting  up  their  sev- 
eral rights,  appropriations  and  priorities,  and  ask- 
ing for  affirmative  relief  decreeing  their  several  ap- 
propriations and  the  times  from  which  they  should 
date. 

On  January  18,  1906,  findings  of  fact  and  conclu- 
sions of  law  and  judgment  were  made  and  entered. 
(See  statement  of  the  case  in  Farmers'  Co-operative 
Ditch  Company  vs.  Riverside  Irrigation  District,  et 
al.,  14,  Idaho  450,  94  Pac.  761. 

(b)  The  action  of  the  Supreme  Court  of  Idaho 
on  the  said  decree. 

From  the  findings  and  decree  of  the  district  court 
as  entered  in  this  case,  the  Nampa  and  Meridian  Ir- 
rigation District,  one  of  the  parties  to  the  said  action, 
prosecuted  an  appeal  to  the  Supreme  Court  of  the 
State  of  Idaho.  The  Supreme  Court  of  the  State  of 
Idaho,  acting  upon  this  appeal,  held  that  the  judg- 
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ment  of  the  trial  court  should  be  affirmed,  and  it  was 
so  ordered.  Farmers'  Co-operative  Ditch  Co.  vs. 
Riverside  Irrigation  District,  et  al.,  14  Ida.  450,  94 
Pac.  761. 

In  due  course  of  time,  the  subject  matter  of  this 
case  again  came  before  the  Supreme  Court  of  Idaho 
on  an  appeal  from  an  order  denying  a  new  trial 
which  was  asked  for  by  certain  parties  to  the  action 
in  the  trial  court,  and  on  passing  upon  the  case  as 
thus  presented  for  the  second  time,  the  Supreme 
Court  of  Idaho  specifically  affirmed  the  respective 
rights  and  priorities  of  the  several  claimants  and 
appropriators  whose  rights  had  been  litigated  in  this 
case,  and  directed  a  new  trial  for  the  sole  and  only 
purpose  of  determining  the  duty  of  water  on  the 
two  classes  of  lands  involved  in  the  action,  namely 
bench  and  bottom  lands.  In  so  sending  the  case  back 
to  the  trial  court  for  further  evidence  on  the  one 
point  indicated,  the  Supreme  Court  of  Idaho  was 
careful  to  say  as  follows : 

"In  the  event  the  court,  after  hearing  the  evi- 
dence, should  determine  on  fixing  a  higher  duty 
for  water  than  allowed  by  the  former  findings 
and  decree,  and  to  therefore  reduce  the  amount 
per  acre  it  will  modify  the  finding  and  decree  as 
to  each  appropriator  in  proportion  as  it  reduces 
the  quantity  per  acre  below  that  fixed  in  the  form- 
er decree.'^  Farmers'  Co-operative  Ditch  Co.  vs. 
Riverside  Irrigation  District  et  al,  16  Ida.  p.  538. 
(c)  The  legal  status  of  the  decree  at  the  time 
the  alleged  cause  of  action  arose. 
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In  his  memorandum  decision  on  demurrer,  Tr.  of 
Record,  pp.  19-24,  the  court  below  said: 

^^It  cannot  be  held  that  there  is  any  decree  ad- 
judicating the  waters  of  the  Boise  River.  By  rea- 
son of  the  reversal  or  modification  by  the  Su- 
preme Court  of  the  decree  originally  entered  in 
the  suit  referred  to  it  is  ineffective  for  any  pur- 
pose. The  prime  requisites  of  any  decree  in  a 
water  right  suit  are  both  the  date  and  the  amount 
of  the  appropriation.  As  the  decree  in  the  case 
referred  to  now  stands  it  only  fixes  the  date  of 
the  appropriation.'' 

It  is  contended  by  defendants  that  in  so  holding 
the  court  below  entirely  misunderstood  and  miscon- 
scrued  the  decision  of  the  Supreme  Court  of  Idaho  to 
which  reference  was  made.  As  indicated  above,  a 
decree  adjudicating  the  waters  of  Boise  River  had 
been  rendered  in  1906.  This  decree  was  introduced 
in  evidence  by  the  plaintiff  in  this  case,  and  is 
marked  Plaintiffs  Exhibit  "G." 

As  above  stated,  at  the  time  that  matter  was  be- 
fore the  Supreme  Court  of  Idaho  on  Appeal  from  an 
order  denying  a  new  trial,  the  case  was  remanded 
to  the  trial  court  for  the  taking  of  further  evidence 
on  the  question  of  the  duty  of  water  on  the  two 
classes  of  lands  involved  in  the  case.  In  its  decision 
remanding  the  case,  the  Supreme  Court  of  Idaho  laid 
down  three  propositions  which  appear  to  us  abso- 
lutsly  controlling,  both  as  to  the  meaning  to  be  at- 
tributed to  the  decision  of  the  court,  and  as  to  the 
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present  status  of  the  Boise  River,  with  reference  to 
the  adjudication  or  non-adjudication  of  its  waters: 
These  three  propositions  are  as  follows : 

1.  ^^ After  a  somewhat  extended  and  very 
careful  examination  of  the  record  in  the  case,  we 
are  convinced  that  justice  demands,  and  the 
record  justifies,  the  granting  of  a  new  trial  to 
the  extent  and  for  the  purpose  of  determining  the 
question  as  to  the  duty  of  water  on  the  two  classes 
of  land  mentioned  in  the  decree.'^  Farmers'  Co- 
operative Ditch  Company  vs.  Riverside  Irriga- 
tion District  et  al.,  16  Idaho  at  page  535. 

2.  ^The  judgment  will  be  affirmed  as  to  the 
respective  rights  and  priorities  of  the  several 
claimants  and  appropriators  whose  rights  have 
been  litigated  in  this  case.  A  new  trial  will  be 
granted  for  the  sole  and  only  purpose  of  deter- 
mining the  duty  of  water  on  the  two  classes  of 
lands  involved  in  this  action^  namely,  bench  and 
bottom  lands J^     (Same  case,  page  535.) 

3.  ^^In  the  event  the  court,  after  hearing  the 
evidence,  should  determine  upon  fixing  a  higher 
duty  for  water  than  allowed  by  the  former  find- 
ings and  decree,  and.  to  therefore  reduce  the 
amount  per  acre,  it  will  modify  the  finding  and 
decree  as  to  each  appropriator  in  proportion  as 
it  reduces  the  quantity  per  acre  below  that  fixed 
in  the  former  decree.^'    (Same  case,  page  538.) 

With  all  due  respect  to  the  opinion  of  the  learned 
trial  court,  we  desire  to  submit  that  there  is  no  lan- 
guage found  in  the  decision  of  the  Supreme  Court  of 
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Idaho  which  can  properly  be  construed  as  an  indica- 
tion that  that  court  intended  either  to  ^^re verse''  or 
modify"  the  findings  of  the  trial  court  which  rend- 
ered the  decree  adjudicating  the  waters  of  the  Boise 
River  among  the  several  litigants  who  were  parties 
to  the  suit  in  question.  It  simply  held  in  this  respect 
that  the  affidavits  submitted  on  the  motion  for  a  new 
trial  and  the  character  of  the  evidence  taken  at  the 
trial  were  such  as  to  warrant  the  court  in  ordering  a 
new  trial  ''for  the  purpose  of  determining  the  duty 
of  water  on  the  two  classes  of  lands  mentioned  in  the 
decree/' 

But  while  granting  the  new  trial  for  the  purpose 
indicated,  the  court  was  careful  to  say : 

''The  judgment  will  be  affirmed  as  to  the 
respective  rights  and  priorities  of  the  several 
claimants  and  the  appropriators  whose  rights 
have  been  litigated  in  this  case." 

It  is  somewhat  difficult  to  understand,  to  say  the 
least,  how  a  water  decree  can  be  affirmed  as  to  the 
"respective  rights  and  priorities"  of  the  parties  to 
an  action  and  it  still  be  true,  as  held  by  the  trial  court 
in  this  case  that  there  is  no  decree  of  said  waters 
effective  for  any  purpose  whatever. 

As  though  to  emphasize  what  it  had  already  said, 
the  Supreme  Court  of  Idaho,  in  the  decision  in  ques-' 
tion  repeated: 

"A  new  trial  will  be  granted  for  the  sole  and 
only  purpose  of  determining  the  duty  of  water 
on  the  two  classes  of  land  involved  in  this  action," 
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And  then  to  make  it  absolutely  clear  that  it  had  not 
modified  the  findings  or  decree  of  the  trial  court, 
ii  said: 

^^In  the  event,  the  court,  after  hearing  the  evi- 
dence should  determine  upon  fixing  a  higher  duty 
for  water  than  allowed  by  the  former  findings 
and  decree,  and  to  therefore  reduce  the  amount 
per  acre,  it  will  modify  the  findings  and  decree 
as  to  each  appropriator  in  proportion  as  it  re- 
duces the  quantity  per  acre  below  that  fixed  in 
the  former  decree/' 

The  language  of  the  decision  affords  no  justifica- 
tion for  believing  that  the  Supreme  Court  of  Idaho 
intended  to  modify  in  any  manner  the  findings  of  the 
trial  court  upon  any  single  point  included  within  the 
decree,  or  to  leave  the  status  of  the  Boise  River  so 
that  it  could  be  claimed  that  there  was  no  decree  of 
its  waters  ^^effective  for  any  purpose,''  as  was  held 
by  the  trial  court  in  this  case.  It  believed  that  there 
should  be  further  and  better  evidence  taken  on  the 
question  of  the  duty  of  water,  and  sent  the  case  back 
to  the  trial  court  for  that  purpose.  In  the  event,  but 
only  in  the  event  the  trial  court,  after  hearing  the 
additional  evidence,  should  determine  that  a  higher 
duty  of  water  should  be  fixed,  it  was  instructed  to 
modify  the  finding  and  decree  as  to  each  appropri- 
ator. The  inference  is  clear  that  if  the  trial  court 
should  not  determine  upon  a  higher  duty  of  water, 
the  decree  as  to  the  several  appropriators  should  re- 
main unchanged.     It    appears  to  us  that    nothing 
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could  possibly  be  clearer  considering  the  language 
used,  than  that  the  Supreme  Court  of  Idaho  intended 
by  its  decision  to  affirm  the  judgment  and  decree 
as  rendered,  subject  only  to  being  modified  at  a  later 
date  by  the  trial  court  as  to  the  duty  of  water  in  the 
event  the  additional  evidence  to  be  taken  should  war- 
rant such  modification.  The  effect  of  the  action  was 
to  give  absolute  finality  to  what  had  been  done,  ex- 
cept that  jurisdiction  was  retained  in  the  trial  court 
to  modify  the  findings  and  decree  in  one  particular 
only,  should  further  evidence  warrant. 

It  is  impossible  to  emphasize  too  strongly  the  im- 
portance of  a  correct  holding  upon  this  point.  If  as 
held  by  the  trial  court  in  this  case,  there  is  no  de- 
cree of  the  waters  of  Boise  River  ^^effective  for  any 
purpose,'^  it  would  seem  to  follow  from  this  view  of 
the  case  that  the  duly  constituted  and  appointed  of- 
ficers of  the  State  of  Idaho  are  without  jurisdiction 
to  assume  control  of  the  distribution  of  such  waters. 
If  this  be  true,  the  laws  of  the  State  which  were  de- 
signed to  protect  all  users  of  water  upon  any  stream 
are  practically  set  aside  and  orderly  administration 
must  give  place  to  the  rule  of  force  under  which  each 
claimant  may  seize  and  hold  all  the  water  whose  use 
he  has  the  power  to  defend.  The  Boise  River  con- 
tains a  large  quantity  of  water,  and  supplies  yearly 
some  hundreds  of  thousands  of  acres  for  irrigation 
purposes.  It  is  entirely  clear  that  the  Supreme  Court 
of  Idaho  did  not  intend  to  undo  all  that  had  been  done, 
and  to  again  place  the  river  in  the  same  status  as  it 
had  occupied  before  there  had  been  any  adjudication 
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whatever  of  the  water  rights  thereon.  How  much 
fairer,  and  how  muh  more  promotive  of  justice  it 
would  be  to  hold  now,  as  the  Supreme  Court  of  Idaho 
evidently  intended  should  be  held,  that  the  status  of 
the  waters  of  the  Boise  River  should  be  regarded  as 
absolutely  fixed  and  adjudicated  according  to  the 
decree  rendered  by  the  trial  court  in  the  case  refer- 
red to,  unless  and  until  the  said  trial  court  should 
modify  the  said  decree  after  the  taking  of  further 
evidence  on  the  question  of  the  duty  of  water. 

There  is  nothing  inconsistent  with  this  holding  so 
far  as  we  have  been  able  to  determine  in  any  of  the 
adjudicated  cases  bearing  upon  this  question,  and 
v^e  feel  that  the  trial  court  in  this  case  was  led  to 
adopt  the  views  expressed  and  which  are  quoted 
above  through  an  erroneous  impression  that  the  Su- 
preme Court  of  Idaho  had  of  itself  actually  modified 
or  reversed  the  findings  of  the  trial  court  as  to  the 
duty  of  water. 

It  seems  to  us  that  the  trial  court  was  clearly  in 
error  in  this  matter,  and  since  the  entire  case  of 
plaintiff  was  predicated  upon  the  theory  that  there 
was  no  decree  of  the  waters  of  Boise  River,  it  follows 
that  the  judgment  should  be  reversed  and  the  bill  of 
complaint  dismissed. 

(d)  The  law  which  it  was  the  legal  duty  of  de- 
fendants to  enforce. 

The  law  applicable  to  the  administration  of  the 
waters  of  Boise  River  is  in  large  part  at  least  found 
in  Sections  3274,  3275  and  3277,  Revised  Codes  of 
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Idaho  as  amended  by  Session  Laws  1909.  (pp.  327- 
329.)  These  sections  of  the  statute  law  of  Idaho  are 
printed  in  full  in  this  brief  in  the  discussion  under 
point  11. 

II.  The  trial  court  in  passing  upo  nthe  motion  to 
dismiss  the  bill  of  complaint  {Memorandum  Decision 
on  Demurrer y  Tr.  of  Record^  pp.  19-24)  quoted  and 
applied  as  the  law  of  the  case,  governing  the  stand- 
ing of  the  parties,  certain  matter  which  had  been  the 
law  of  the  State  of  Idaho  prior  to  the  year  1909,  but 
which  had  been  repealed  by  the  Legislature  in  thai 
year,  and  which  was  no  part  of  the  law  of  the  State 
at  the  time  the  cause  of  action  arose.  The  trial  court 
also  failed  to  consider  and  apply  as  the  law  of  the 
case  certain  new  matter  which  had  been  enacted  in 
1909,  and  which  made  the  law  of  the  case  as  applica- 
ble to  the  parties  before  the  court  radically  differ- 
ent from  what  the  court  evidently  supposed  it  to  be. 

In  discussing  the  law  applicable  to  the  facts  of  this 
case  as  presented  to  the  trial  court  on  defendant's 
motion  to  dismiss  the  bill  of  complaint,  the  said  court 
cited  and  construed  Sections  3274  and  3275,  Revised 
Codes  of  Idaho. 

The  writer  of  this  brief  was  not  a  member  of  coun- 
sel in  the  preliminary  stages  of  this  case,  and  so  is 
not  informed  as  to  whether  or  not  the  law  which  was 
in  force  at  the  time  of  the  acts  complained  of  was 
called  to  the  attention  of  the  court,  except  by  copy- 
ing the  same,  as  was  done,  in  the  answer  of  defend- 
ants.   The  fact  is,  however,  that  the  trial  court  con- 
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strued  these  sections  as  they  had  been  originally  en- 
acted, not  as  they  were  copied  in  the  answer  of  de- 
fendants, entirely  overlooking  the  fact  that  they  had 
been  amended  at  the  1909  Session  of  the  Legislature 
and  their  substance  radically  changed.  In  each  case, 
it  will  be  found  that  the  provisions  of  Sections  3274 
and  3275,  as  quoted  and  relied  upon  by  the  trial 
court  as  a  basis  for  his  decision,  are  not  contained  in 
these  sections,  as  they  existed  at  the  time  the  court 
was  presumed  to  be  construing  them.  In  order  to 
afford  this  court  a  convenient  reference  to  Sections 
3274  and  3275,  Revised  Codes  of  Idaho,  as  amended 
at  pages  327-329,  Session  Laws  1909,  we  quote  the 
said  sections  in  full. 

Sec.  3274.  The  Board  of  Irrigation  shall  di- 
vide the  State  into  water  districts  in  such  man- 
ner that  each  public  stream  and  tributaries,  or 
independent  source  of  water  supply,  shall  con- 
stitute a  water  district;  Provided,  That  any 
stream  or  water  supply,  when  the  distance  be- 
tween the  extreme  points  of  diversion  thereon  is 
more  than  forty  (40)  miles,  may  be  divided  into 
two  (2)  or  more  water  districts;  and  Provided^ 
That  any  stream  tributary  to  another  stream 
may  be  constituted  into  a  separate  water  dis- 
trict when  the  use  of  the  waters  therefrom  does 
not  affect  or  conflict  with  the  rights  to  the  use 
of  the  waters  of  the  main  stream ;  and  Provided, 
That  any  stream  may  be  divided  into  two  (2) 
or  more  water  districts,  irrespective  of  the  dis- 
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tance  between  the  extreme  points  of  diversion, 
where  the  use  of  the  waters  of  such  stream  by 
appropriators  in  one  district  does  not  affect  or 
conflict  with  the  use  of  the  waters  of  such  stream 
by  appropriators  outside  such  district;  and  Pro- 
videdy  That  this  section  shall  not  apply  to 
streams  or  water  supplies  whose  priorities  of  ap- 
propriation and  use  have  not  been  adjudicated  by 
the  courts  having  jurisdiction  thereof. 

Sec.  3275.  There  shall  be  held  on  the  first 
Monday  of  March  of  each  year,  commencing  at 
2  o'clock  p.  m.,  a  meeting  of  all  persons  owning 
or  having  the  use  of  an  adjudicated  right, 
in  the  waters  of  the  stream  or  water  supply 
comprising  such  district.  Such  meeting  shall  be 
held  at  some  place  within  the  water  district,  con- 
venient to  a  majority  of  those  entitled  to  vote 
thereat,  which  place  shall  be  designated  by  the 
water  commissioner  of  the  district,  and  he  shall, 
between  January  first  and  February  first  of  each 
year,  file  such  designation  with  the  county  audi- 
tor of  the  county  or  counties  within  which  such 
water  district  is  situated  and  shall  notify  by  mail 
all  persons,  companies  or  corporations  known  by 
him  to  own  or  claim  the  use  of  the  waters  of  such 
district,  and  should  said  water  commissioner  fail 
to  file  such  designation  by  February  first,  the 
district  judge  of  the  district  within  which  such 
water  district,  or  portion  thereof,  is  situated, 
shall,  upon  application  of  some  interested  per- 
son, designate  the  place  of  holding  such  meeting. 
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and  in  case  the  first  Monday  in  March  has  pass- 
ed, such  district  judge  may  also  designate  the 
time  of  holding  such  meeting. 

At  such  meeting  there  shall  be  elected  a  wa- 
ter master  for  such  water  district,  and  such  oth- 
er regular  assistants  as  such  meeting  shall  deem 
necessary,  and  such  meeting  shall,  prior  to  the 
election  of  such  water  master  and  assistants,  fix 
the  compensation  to  be  paid  them,  such  compen- 
sation not  to  exceed  four  dollars  ($4.00)  per 
day,  during  the  time  actually  engaged  in  the  per- 
formance of  their  duties.  At  such  meeting  each 
person  present  owning  or  having  the  use  for  the 
ensuing  irrigation  season  of  any  adjudicated 
right  equal  to  ten  (10)  inches  of  water  in  the 
stream  or  water  supply  comprising  such  water 
district  shall  be  entitled  to  one  (1)  vote.  Such 
meeting  shall  choose  a  chairman  and  secretary 
and  shall  determine  the  manner  and  method  of 
electing  water  masters  and  assistants.  Within 
five  (5)  days  after  such  meeting  the  chairman 
and  secretary  shall  forward  a  certified  copy  of 
the  minutes  of  such  meeting  to  the  Water  Com- 
missioner of  the  district;  Provided,  That  a  cor- 
poration shall  be  considered  a  person  for  the 
purpose  of  this  section  and  shall  cast  its  vote  by 
some  one  to  be  designated  by  the  corporation; 
and  Provided,  That  each  stockholder  in  said  cor- 
poration shall  be  entitled  to  as  many  votes  as 
he  shall  have  units  of  ten  miners'  inches  of  wa- 
ter, regularly  adjudicated,  in  the  stream  or  wa- 
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ter  supply  comprising  such  water  district;  and 
Provided,  That  should  said  meeting  not  be  held 
or  not  choose  a  water  master,  or  not  fix  the  com- 
pensation thereof,  then  the  Water  Commissioner 
of  the  district  may  appoint  such  water  master, 
and  fix  his  compensation,  not  exceeding  four  dol- 
lars ($4.00)  per  day. 

The  Water  Commissioner  may,  at  any  time,  re- 
move any  water  master  within  his  division  for 
failure  to  perform  his  duty  as  such  water  mas- 
ter, upon  complaint  in  that  respect  being  made 
to  him  in  writing  by  any  person  owning  or  hav- 
ing the  right  to  the  use  of  an  adjudicated  right 
in  such  district,  and  the  Water  Commissioner 
may  appoint  a  successor  for  the  unexpired  term. 

Before  entering  upon  the  duties  of  his  office, 
said  water  master  shall  take  and  subscribe  an 
oath  before  some  officer  authorized  by  the  laws 
of  the  State  to  administer  oaths,  to  faithfully 
perform  the  duties  of  his  office,  and  shall  file  with 
the  Clerk  of  the  District  Court  in  the  county  in 
which  said  water  master  resides,  said  oath  and 
his  official  bond  in  the  penal  sum  of  five  hun- 
dred dollars  ($500.00),  with  not  less  than  two 
(2  sureties,  to  be  approved  by  the  judge  of  the 
probate  court  of  the  county  in  which  he  resides, 
and  conditioned  for  the  faithful  discharge  of  the 
duties  of  his  office. 

We  also  print  in  full  in  an  appendix  to 
this  brief.  Sections  3274  and  3275,  Revised  Codes 
of     Idaho,     as     they     were     originally     enacted, 
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and  as  they  were  construed  by  the  trial  court, 
the  parts  quoted  by  the  court  appearing  in  italics. 
A  simple  comparison  will  show  that  the  trial  court 
did  not  have  before  him  the  law  of  the  case  when 
preparing  his  memorandum  decision  upon  defend- 
ant's motion  to  dismiss  the  bill  of  complaint. 

It  will  be  observed  that  by  the  third  paragraph  of 
Sec.  3275,  Revised  Codes  of  Idaho,  the  Water  Com- 
missioner is  given  general  jurisdiction  over  the  wa- 
ter masters  within  his  division  through  authority  to 
require  of  them  the  performance  of  their  duties  and 
to  remove  any  of  them  for  failure  in  this  respect. 
The  Water  Commissioner  is  also  given  authority  to 
appoint  a  successor  for  the  unexpired  term  of  any 
v/ater  master  so  removed.  The  duties  of  the  water 
master,  as  quoted  by  the  trial  court  from  Sec.  3275, 
as  originally  enacted,  are  not  found  in  Sec.  3275,  as 
amended  and  as  set  forth  above.  The  duties  of  the 
water  master  are  now  found  in  Sec.  3277,  Revised 
Codes,  as  amended  at  page  329,  Session  Laws  1909, 
and  for  the  convenience  of  the  Court,  we  also  set  out 
the  said  section  here  in  full: 

Sec.  3277.  It  shall  be  the  duty  of  said  water 
master  to  distribute  the  waters  of  the  public 
stream,  streams,  or  water  supply,  comprising  his 
water  district,  among  the  several  ditches  taking 
water  therefrom  according  to  the  prior  rights 
of  each  respectively,  in  whole  or  in  part,  and  to 
shut  and  fasten  or  cause  to  be  shut  and  fastened, 
under  the  direction  of  the  Water  Commissioner 
of  his  district,  the  headgates  of  ditches  heading 
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from  such  stream,  streams  or  water  supply, 
when  in  times  of  scarcity  of  water  it  is  necessary 
so  to  do  in  order  to  supply  the  prior  rights  of 
others  in  such  stream  or  water  supply ;  Providedy 
That  any  person  or  corporation  claiming  the 
right  to  the  use  of  the  waters  of  the  stream  or 
water  supply  comprising  a  water  district,  but 
not  owning  or  having  the  use  of  an  adjudicated 
right  therein,  shall,  for  the  purpose  of  distribu- 
tion, during  the  scarcity  of  water,  be  held  to  have 
a  right  subsequent  to  the  adjudicated  rights  in 
such  stream  or  water  supply,  and  the  water  mas- 
ter shall  close  all  headgates  of  ditches  having  no 
adjudicated  right  if  necessary  to  supply  adjudi- 
cated rights  in  such  stream  or  water  supply. 
The  above  section  as  originally  enacted  is  also 
printed  in  full  in  the  appendix. 

The  conclusion  is  inevitable  that  Sec.  3274,  as 
above  set  out,  must  be  held  to  have  full  application 
to  the  Boise  River  since,  to  say  the  least,  the  waters 
of  this  river  have  been  adjudicated  as  to  priority 
of  appropriation  and  use.  This  being  true,  it  follows 
that,  under  Sec.  3277,  as  it  now  exists,  and  as  it  ex- 
isted at  the  time  of  the  commission  of  the  acts  com- 
plained of,  the  defendant  water  master,  E.  F.  Lakin, 
under  the  direction  of  the  defendant  water  com.mis- 
sioner,  Elias  Marsters,  had  direct  authority  of  law 
for  their  acts  which  have  been  made  the  subject  of 
complaint  in  this  case. 

It  is  entirely  clear  from  the  pleadings  in  this  case, 
and  it  will  not  be  denied  by  counsel  for  plaintiff,  that 
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the  United  States  has  no  decreed  or  adjudicated  right 
in  the  waters  of  Boise  River.  It  is  true  that  it  has 
a  permit  from  the  State  Engineer  to  divert  a  certain 
quantity  of  the  waters  of  Boise  River,  but  this  permit 
represents  nothing  more  than  the  right  to  receive  and 
use  that  amount  of  water  after  all  prior  appropria- 
tors  have  received  the  amounts  to  which  they  are  en- 
titled. In  other  words,  the  permit  represents  merely 
a  right  to  stand  in  the  water  line  and  to  receive  water 
to  a  given  amount  should  any  be  left  for  them  when 
they  are  reached.  (Neilson  vs.  Parker,  19  Idaho  727, 
115  Pac.  488;  Speer  vs.  Stephenson,  16  Idaho  707, 
102  Pac.  365 ;  Lockwood  vs.  Freeman,  15  Ida.  395,  98 
Pac.  295.  Its  position  in  this  case  is  clearly  cov- 
ered by  the  provisions  of  Sec.  3277,  Revised  Codes  of 
Idaho,  as  amended  by  Session  Laws  1909,  and  as  set 
out  above,  wherein  it  is  specified : 

^That  any  person  or  corporation  claiming  the 
right  to  the  use  of  the  waters  of  a  stream  or 
water  supply  comprising  a  water  district,  but  not 
owning  or  having  the  use  of  an  adjudicated  right 
therein  shall,  for  the  purpose  of  distribution  dur- 
ing the  scarcity  of  water,  he  held  to  have  a  right 
subsequent  to  the  adjudicated  rights  in  such 
stream  or  water  supply,  and  the  water  master 
shall  close  all  headgates  or  ditches  having  no  ad- 
judicated right,  if  necessary  to  supply  adjudica- 
ted rights  in  such  stream  or  water  supply.'' 

Under  this  provision  of  the  statute,  the  water  mas- 
ter and  the  water  commissioner  not  only  had  author- 
ity, but  it  was  their  duty  to  close  the  headgates  of 
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the  United  States,  since,  admittedly,  it  has  no  ad- 
judicated right,  if  in  their  judgment,  they  found  it 
necessary  to  do  so  in  order  properly  to  supply  the 
adjudicated  rights  in  such  stream.  To  hold,  there- 
fore, that  they  had  no  right  to  do  so  is  wholly  to 
ignore  the  statute. 

It  will  be  observed  that  in  holding  that  the  com- 
plaint stated  a  cause  of  action  the  trial  court  was 
led  to  the  conclusion  that  defendants  had  acted  be- 
yond and  without  the  law,  that  they  were  prima 
facia  trespassers  upon  the  rights  and  property  of 
plaintiff,  and  that  the  action  for  damages  would  lie, 
through  a  total  misconception  of  what  the  law  really 
was.  There  is  absolutely  no  reason  to  believe  that  if 
he  had  read  the  law  as  it  then  existed,  if  he  had 
read  Sections  3274,  3275  and  3277,  Revised  Codes 
of  Idaho,  as  they  had  been  amended  and  as  printed 
above,  instead  of  as  originally  enacted,  he  would  have 
held  as  he  did,  that  no  presumption  arises  that-  the 
defendants  ''were  acting  within  the  scope  of  their  of- 
ficial authorit^^,  or  were  in  the  rightful  exercise  of 
their  official  discretion.^'  On  the  contrary, 
the  statute  confers  explicit  authority  to  do  exactly 
what  was  done.  There  is,  therefore,  not  only  a  pre- 
sumption, but  a  positive  assurance  that  they  were 
acting  within  the  scope  of  their  official  authority 
and  discretion,  and  it  follows  that  they  are  not  liable 
in  damages  for  carrying  into  effect  the  mandate  of 
the  law  which  they  were  appointed  to  enforce. 

We  confidently  look  to  this  court  to  correct  the 
injustice  unfortunately  done  to  defendants,  as  we 
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believe,  through  a  misconception  on  the  part  of  the 
trial  court,  of  the  law  under  which  they  were  acting. 

III.  //  it  be  true  that  at  the  time  the  cause  of 
action  in  this  case  arose,  there  was  no  valid  and  sub- 
sisting decree  of  the  waters  of  the  Boise  River,  then 
the  trial  court  would  be  under  the  practical  neces- 
sity of  making  findings  equivalent  to  the  entry  of 
such  a  decree,  before  the  right  of  plaintiff  to  the  use 
of  the  water  of  which  it  claims  to  have  been  unjustly 
deprived  could  be  established.  The  District  Court  of 
the  1th  Judicial  District  of  the  State  of  Idaho  having 
before  it  the  question  of  the  ascertainment  of  the 
duty  of  water  on  the  Boise  River  and  the  application 
thereof  to  the  priorities  as  established,  the  trial 
court  in  this  case  should  have  refused  jurisdiction 
of  any  matter  which  either  directly  or  indirectly  in- 
volved the  rights  of  prior  appropriators. 

The  gravamen  of  the  complaint  in  this  case  is  the 
alleged  deprivation  by  the  defendants  of  the  use  of 
certain  water  to  which  it  is  alleged  the  plaintiff  was 
entitled.  It  is  a  peculiar  fact,  but  none  the  less  true, 
that  neither  the  original  bill  of  complaint,  nor  the 
supplemental  bill  of  complaint  contains  an  allegation 
that  the  water  which  the  plaintiff  was  using  on  the 
day  when  it  alleges  its  rights  were  interfered  with 
by  defendants  was  being  properly  used  by  it,  or  prop- 
erly diverted  from  the  main  channel  of  the  Boise 
River.  The  case,  however,  must  be  regarded,  we  take 
it,  as  having  proceeded  upon  the  assumption,  if  not 
upon  the  allegation  that  plaintiffs  were  entitled  to 
the  water  which  they  were  diverting  on  the  day  in 
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question,  and  that  the  action  of  defendant  in  depriv-» 
ing  them  of  a  certain  quantity  of  that  water  was  in 
effect  depriving  them  of  property  whose  money  value 
could  be  actually  determined  and  compensated  for  in 
damages. 

In  order,  however,  that  the  court  might  be  justi- 
fied in  awarding  damages,  there  must  be  something 
more  than  an  assumption  that  plaintiffs  had  a  right 
to  the  quantity  of  water  which  they  were  diverting. 
If  it  should  happen  that  they  were  merely  trespassers 
upon  the  stream  in  question  and  diverting  water 
without  authority  of  law,  there  would  be  no  warrant 
for  awarding  damages,  since  the  law  could  not  hold 
them  injured  by  being  deprived  of  that  to  which  they 
had  no  just  title,  and  certainly  when  so  deprived  by 
officers  acting  within  the  scope  of  their  official  au- 
thority and  discretion.  It  clearly  follows,  we  take  it, 
that  in  order  to  establish  a  right  to  damages,  the 
plaintiff,  in  the  court  below,  must  have  first  estab- 
lished its  right  to  the  water  of  which  it  claims  to 
have  been  unlawfully  deprived.  It  could  not  es- 
tablish that  right  merely  by  showing  that  it  was 
diverting  a  given  quantity  of  water,  since  it  would 
only  have  a  right  to  divert  water  in  any  quantity 
after  all  prior  appropriators  were  supplied  with  the 
amounts  to  which  they  were  entitled.  If,  as  held  by 
the  trial  court  in  this  case,  there  was  no  decree  of 
the  waters  of  the  Boise  River  ^^effective  for  any  pur- 
pose,^' it  must  follow  in  practical  effect  that  such  de- 
cree must  be  made  by  the  court  in  order  to  deter- 
mine whether  or  not  the  plaintiff  was  being  deprived 
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of  a  right.  For  how  could  the  court  say  that  the 
plaintiff  was  deprived  of  water  the  use  of  which  it 
could  justly  claim,  without  first  determining  the 
amount  which  all  prior  appropriators,  from  the  same 
course,  were  entitled  to  receive  on  the  day  in  question 
and  then  determining  the  amounts  with  which  they 
were  actually  supplied.  Brown  vs.  Smith,  10  Cal. 
508.  If  all  prior  appropriators  were  receiving  the 
full  amount  of  their  rights,  and  if  there  was  enough 
water  left  in  the  Boise  River  to  supply  the  right 
claimed  by  plaintiff,  or  to  supply  the  amount  which 
it  was  actually  diverting  on  the  day  in  question, 
there  would  be  a  basis  established  for  awarding  dam- 
ages, but  until  that  basis  was  established,  the  very 
foundation  for  the  awarding  of  damages  would  be 
lacking. 

As  hereinbefore  set  out,  the  District  Court  of  the 
7th  Judicial  District  of  the  State  of  Idaho,  had  de- 
creed the  waters  of  the  Boise  River,  and  under  the 
decision  of  the  Supreme  Court,  jurisdiction  had  been 
retained  in  the  said  district  court  to  hear  further  ev- 
idence touching  the  proper  duty  of  the  waters  of  the 
Boise  River  upon  bench  and  bottom  lands  supplied 
by  it.  The  determination  of  any  question  affecting 
the  rights  of  prior  appropriators  to  the  use  of  the 
waters  of  the  Boise  River  at  any  given  time  could 
not  properly  be  made  without  making  all  prior  appro- 
priators parties  to  the  action.  See  McLean,  Water 
Commissioner,  et  al.,  vs.  Farmers'  Highline  Canal  & 
Reservoir  Co.  et  al.,  44  Colo.  184,  98  Pac.  16.  The 
question  of  fixing  the  duty  of  water  and  the  deter- 
mination of  the  amount  to  which  all  prior  appropri- 
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ators  were  entitled  was  then  pending  before  the  Dis- 
trict Court  of  the  7th  Judicial  District  of  the  State 
of  Idaho,  and  all  the  necessary  parties  were  before 
the  court.  Under  the  rules  which  govern  in  cases 
of  this  character,  the  Federal  District  Court  for  the 
District  of  Idaho  should  have  refused  jurisdiction 
of  this  case  since  it  necessarily  involves  as  between 
the  plaintiff  and  prior  appropriators,  before  plain- 
tiffs right  could  be  established,  a  determination  of 
the  amount  of  water  to  which  prior  appropriators 
were  entitled  and  the  amount  they  were  actually  re- 
ceiving at  the  moment  of  the  alleged  injury. 

Where  a  state  and  federal  court  have  concurrent 
jurisdiction,  that  court  which  first  acquires  juris- 
diction will  retain  it  to  the  end. 

Sharon  vs.  Terry,  36  Fed.  337,  1  L.  R.  A. 

572. 
Parks  vs.  Wilcox,  6  Colo.  489. 

Where  two  suits  involving  to  a  great  extent  the 
same  subject  matter,  are  brought  in  a  state  and  fed- 
eral court,  that  court  whose  process  is  first  served 
obtains  jurisdiction  of  all  questions  which  legitimate- 
ly flow  out  of  the  subject  matter  of  the  case. 

Union  etc.  Co.  vs.  University  of  Chicago, 

6  Fed.  443. 
Parkes  vs.  Aldridge,  8  Fed.  220. 
In  re  James,  18  Fed.  853 
Bruce  et  al.  vs.  Manchester,  et  al.,  19  Fed. 

342. 
Ball  vs.  Thompkins,  41  Fed.  486. 
City  of  Opelika  vs.  Daniel,  59  Ala.  211. 
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See  also: 

American  Association  Ltd.  vs.  Hurst,  59 

Fed.  1,  7  C.  C.  A.  598. 
Hall  et  al.  vs.  Ames  et  al,  190  Fed.  138. 
American  Ship  Building  Co.  vs.  Whitney 

et  al.,  190  Fed.  109. 

IV.  Before  the  plaintiff  is  entitled  to  damages 
for  loss  of  the  use  of  water  for  irrigation  purposes, 
it  must  clearly  establish  its  right  to  such  use.  Such 
right  can  only  he  established  by  showing  that  after 
all  prior  appropriators  had  been  supplied  with  the 
water  to  which  they  were  entitled,  there  was  still 
sufficient  water  in  the  source  of  supply  to  furnish 
plaintiff  with  the  quantity  which  is  was  diverting  at 
the  time  in  question  and  of  which  it  claims  to  have 
been  unlawfully  deprived. 

We  have  heretofore  invited  the  attention  of  the 
court  to  the  fact  that  there  is  found  no  allegation 
whatever  in  either  the  bill  of  complaint  or  the  sup- 
plemental bill  of  complaint  to  the  effect  that  plain- 
tiff was  rightfully  entitled  to  the  water  which  on  the 
11th  day  of  July,  1913,  it  was  diverting  from  the 
main  channel  of  the  Boise  River. 

*^The  material  allegations  in  a  complaint  in  an 
action  for  damages  for  injuries  to  water  rights, 
ditches,  or  canals,  or  other  works,  lands,  growing 
crops,  or  personal  property,  do  not  differ  mater- 
ially from  the  allegations  of  a  complaint  for  dam- 
ages caused  from  other  injuries.  The  plaintiff 
should  allege  his  ownership  or  right  of  possession 
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of  the  property  in  question/'    Kinney  on  Irriga- 
tion and  Water  Rights,  Sec.  1686. 

^The  allegation  of  an  approved  permit  from 
the  State  Engineer  to  divert  a  certain  amount  of 
water  is  not  an  allegation  of  any  right  whatever 
as  against  prior  appropriators.^' 

Lockwood  vs.  Freeman,  15  Ida.  395,  98  Pac. 
295. 

Neilson  vs.  Parker,  19  Ida.  727,  115  Pac. 
488. 

Speer  vs.  Stephenson,  16  Ida.  707;  102  Pac. 
365. 

In  view  of  these  considerations,  we  are  entirely 
convinced  that  the  bill  of  complaint  wholly  failed  to 
state  a  cause  of  action,  and  is  insufficient  to  sustain 
the  judgment. 

Regardless  of  the  fact,  however,  that  the  right  to 
this  water  was  not  alleged,  we  assume  that  damage 
cannot  be  predicated  upon  the  loss  of  water  unless  the 
right  to  its  use  be  first  established  by  competent  evi- 
dence. This  is,  we  think  a  general  rule  which  runs 
through  the  entire  body  of  the  law  of  damages. 

^^To  entitle  a  person  to  damages,  there  must  be 
an  injury  which  is  a  violation  of  a  right.'' 

Parker  vs.  Griswold,  17  Conn.  288,  42  Am. 
Dec.  739. 

"In  order  to  be  entitled  to  damages  for  the  in- 
jury to  a  water  right  or  to  a  ditch,  canal  or  other 
works     connected  therewith,  the  person     suing 
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must  be  the  owner  of  the  title  to  such  rights,  or 
must  have  been  entitled  to  their  use. 

Kinney  on  Irrigation  and  Water  Rights, 

Sec.  1661. 
Cash  vs.  Thornton,  3  Colo.  App.  475,  34  Pac. 
268. 

If  the  plaintiff  on  the  day  in  question  was  a  mere 
trespasser  upon  the  Boise  River ;  if  it  was  diverting 
water  to  the  use  of  which  it  had  no  right,  it  would 
have  no  standing  whatever  for  coming  into  court  and 
asking  damages  for  the  deprivation  of  such  water  to 
which  it  was  not  entitled,  but  to  which  the  prior  ap- 
propriators  on  the  river  had  a  just  and  valid  claim. 

It  will  be  noticed  that  this  entire  case,  insofar  as 
plaintiff  is  concerned,  seems  to  be  based  upon  the 
theory  that  it  can  collect  damages  for  being  deprived 
of  the  water  which  it  was  then  diverting,  regardless 
of  whether  it  had  the  legal  right  to  divert  the  said 
water  or  not. 

As  heretofore  pointed  out,  the  plaintiff  has  at- 
tempted to  reject  the  Stewart  decree  (Plaintiffs  Ex- 
hibit ''C)  as  wholly  ineffective  for  any  purpose. 
Let  us  assume  for  the  moment  that  this  theory  may 
be  accepted  as  correct,  and  that  it  can  be  truthfully 
asserted  that  there  was  at  the  time  in  question  no 
valid  adjudication  of  the  waters  of  the  Boise  River. 
Let  us  assume,  moreover,  that  all  rights  on  the  river 
were  being  exercised  under  the  rule  in  force  in  Idaho 
that  such  rights  may  be  acquired  by  actual  appropri- 
ation and  actual  application  to  a  beneficial  use.  Even 
under  this  theory,  the  fact  cannot  be  questioned  that 
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there  were  134  appropriators  whose  rights  were 
prior  in  time  to  the  right  of  plaintiff,  (some  of  these 
being  corporations  supplying  scores  of  individual 
users),  and  that  before  plaintiff  could  establish  its 
right  to  damages,  the  burden  was  upon  it  to  show  af- 
firmatively that,  after  all  prior  rights  had  been  sup- 
plied with  the  water  to  which  they  were  entitled  by 
virtue  of  appropriation  and  use,  there  was  still  left 
in  the  river  the  amount  of  water  which  plaintiff  was 
actually  diverting  at  the  time  in  question,  and  for  the 
loss  of  a  part  of  which  it  now  seeks  to  be  compensated 
in  damages. 

Following  this  line  of  argument,  it  became  neces- 
sary for  the  plaintiff  to  show  and  for  the  court  to  de- 
termine the  amount  of  water  to  which  each  prior  ap- 
propriator  had  acquired  the  right  of  use,  and  if  the 
Stewart  decree  (plaintiffs  Exhibit  ''G'')  is  to  be 
wholly  rejected  insofar  as  its  findings  as  to  the  duty 
of  water  are  concerned,  it  was  first  necessary  for  the 
plaintiff  to  show  by  competent  evidence  the  proper 
duty  of  water  and  for  the  court  to  make  a  proper 
finding  in  this  matter  before  the  quantity  to  which 
prior  appropriators  were  entitled  could  be  deter- 
mined, even  approximately. 

We  have  heretofore  contended, — and  we  firmly 
believe,  that  we  have  shown  the  essential  correctness 
of  this  contention, — that  there  was  at  the  time  of  the 
alleged  acts  of  injury  a  valid  and  subsisting  decree 
of  the  waters  of  the  Boise  River.  The  total  amount 
of  water  awarded  by  this  decree  to  those  rights  prior 
in  time  to  that  of  the  plaintiff  was  2755  second  feet. 
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If  this  decree  was  a  valid  and  subsisting  decree  on 
July  11th,  1913,  we  submit  that  at  the  very  begin- 
ning of  this  case,  and  as  an  essential  prerequisite  to 
the  establishment  of  the  right  to  damages  in  any 
amount,  it  was  necessary  for  the  plaintiff  to  show 
that  after  all  prior  appropriators  had  been  supplied 
with  2755  second  feet  of  water  from  the  Boise  River, 
there  still  remained  in  the  river  the  amount  which 
plaintiff  was  actually  diverting  on  the  day  in  ques- 
tion ;  or  if,  as  indicated  above,  plaintiffs  contention 
should  be  upheld — that  prior  appropriators  were  not 
entitled  to  the  2755  second  feet  of  water  awarded 
them  by  the  Stewart  decree  (Plaintiffs  Exhibit 
"G''),  the  burden  was  then  on  plaintiff,  as  an  essen- 
tial prerequisite  to  the  establishment  of  its  right  to 
damages  in  any  amount,  to  establish,  first,  the  proper 
duty  of  water  on  the  lands  supplied  from  the  Boise 
River,  second,  the  number  and  amount  of  all  prior  ap- 
propriations, and,  finally  to  show  that,  after  prior 
appropriators  had  been  supplied  with  this  amount, 
there  still  remained  in  the  river  for  its  use  the  water 
which  it  was  diverting  on  the  day  in  question. 

An  examination  of  the  record  will  show,  however, 
that  plaintiff  has  made  absolutely  no  proper  effort 
to  establish  by  competent  evidence  the  duty  of  water 
from  the  Boise  River,  and  has  allowed  this  question 
to  go  wholly  by  default,  or  practically  so.  To  say  the 
least,  there  is  an  utter  lack  of  evidence  in  the  record 
upon  which  the  trial  court,  this  court  or  any  other 
would  be  justified  in  attempting  to  fix  the  duty  of 
water  from  the  streams  in  question.  This  being  true, 
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it  follows  that  the  duty  of  water  as  fixed  by  the  Stew- 
art decree  (plaintiffs  Exhibit  ''G")  must,  for  the 
purposes  of  this  case,  be  accepted  as  the  only  criterion 
by  which  we  may  arrive  at  a  determination  of  the 
question  as  to  whether,  on  the  date  of  the  alleged  in- 
jury, there  was  any  water  flowing  in  the  Boise  River 
which  plaintiff  could  properly  claim  the  right  to 
divert. 

Before  proceeding  with  a  discussion  of  the  evidence 
which  was  actually  presented  by  plaintiff  by  way  of 
substantiation  of  its  claim,  we  desire  to  quote  from 
the  decision  of  the  Appellate  Court  of  Colorado  on 
the  question  of  the  necessity  of  establishing  the  right, 
which  is  claimed  to  have  been  violated,  at  the  very 
threshhold  of  establishing  the  right  to  damages. 

''The  right  to  the  use  of  water  for  irrigation 
purposes  is  a  right  of  property,  the  subject  of 
ownership  like  any  other  property.  Although  the 
manner  of  acquiring  the  right  of  property  in  the 
use  of  water  is  peculiar,  and  different  from  that 
of  other  property,  such  right  to  use  must  be  de- 
termined, like  any  other  property  right,  upon  the 
ownership.  It  does  not  appear  that  there  had 
been  any  formal  adjudication  or  decree  defining 
the  rights  of  the  parties  to  the  water  in  contro- 
versy. It  is  declared  in  the  State  constitution 
(Art.  16,  Sec.  6)  that  'priority  of  appropriation 
shall  give  the  better  right  as  between  those  using 
the  water  for  the  same  purpose.'  The  Supreme 
Court  of  this  State,  in  Thomas  vs.  Guirand,  6 
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Colo.  532,  declared  ^a  true  test  of  the  appropria- 
tion of  water  is  the  successful  application  thereof 
to  the  beneficial  use  designed/  which  decision  has 
been  since  followed.  *  *  ^  a  judgment  for 
damages  for  the  diversion  of  water  could  only 
be  based  upon  the  ownership  or  right  of  property 
in  the  water  and  the  wrongful  invasion  of  that 
right.'' 

Cash  vs.  Thornton,  3  Colo.  App.  475;  34 
Pac.  268. 

The  principle  enunciated  in  the  foregoing  case  can- 
not, we  think,  be  successfully  questioned.  The  right  to 
damages  must  be  based  upon  the  ownership  or  right 
of  property  in  the  water,  and  if  the  plaintiff  has  not 
established  a  right  of  ownership  or  right  of  property 
in  the  water  being  diverted  on  the  date  in  question, 
it  has  established  no  right  to  damages  whatever. 

The  record  may  be  searched  in  vain  for  any  light 
upon  the  question  of  how  plaintiff  established  its 
right,  even  in  its  own  mind,  to  the  water  of  which  it 
claimed  to  have  been  deprived.  Not  a  single  witness 
introduced  by  the  plaintiff  offered  evidence  show- 
ing, or  tending  to  show,  the  process  by  which  the 
plaintiff  made  allowance,  if  it  did  make  any,  for  the 
prior  rights  on  the  river  and  arrived  at  the  amount 
which  it  claimed  the  right  to  divert.  Its  headgates 
were  the  highest  upon  the  stream.  It  had 
the  first  chance  at  the  diversion  of  water.  It 
refused  to  recognize  the  authority  of  the  Water  Com- 
missioner or  of  the  water  master  to  regulate  the 
amount  of  water  it  was  entitled  to  receive.    It  turn- 
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ed  out  such  water  as  it  wanted  and  locked  its  gates 
at  the  desired  point  so  as  to  prevent  interference 
from  any  source  whatever.  It  clearly  presumed  to 
be  a  law  not  only  to  itself  but  to  all  others  on  the 
river,  since  it  was  in  position  to  take  what  water  it 
wanted  for  itself  and  to  send  the  balance  down  to  the 
prior  appropriators.  It  is  impossible  to  determine 
from  the  record  the  rule  that  was  followed  by  the 
plaintiff  in  determining  how  much  water  it  would  al- 
low the  prior  appropriators  to  receive.  It  rejected 
the  Stewart  decree,  (Plaintiffs  Exhibit  ''G'')  and 
so  clearly  it  did  not  allow  the  older  appropriators 
the  amounts  carried  by  such  decree.  If  it  did  not, 
did  the  agents  of  plaintiff  have  the  authority  to  de- 
termine for  themselves  and  for  all  other  appropria- 
tors what  the  proper  duty  of  water  should  be?  And 
if  they  had  such  authority  from  whence  was  it  de- 
rived? The  laws  of  the  State  of  Idaho  and  the  laws 
of  Congress  may  be  searched  in  vain  for  any  statute 
which  confers  such  extraordinary  authority.  If  as 
held  by  the  trial  court  the  status  of  the  plaintiff  on 
the  river  is  exactly  that  of  any  other  appropriator, 
are  we  not  confronted  in  this  proceeding  with  one 
appropriator,  and  a  junior  one  at  that,  from  his  point 
of  vantage  on  the  river,  assuming  to  fix  for  himself 
and  for  all  prior  appropriators  the  proper  duty  of 
water  and  to  regulate  its  use  accordingly;  and  all 
this  without  the  authority  of  any  court  procedure 
whatever,  and  in  disregard  if  not  defiance  of  the  ad- 
ministrative officers  appointed  by  the  State  of  Idaho 
to  regulate  the  distribution  of  water  to  those  who 
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have  an  established  right  to  its  use.    But  here  let  us 
examine  somewhat  the  testimony  offered. 

Mr.  George  H.  Bliss  was  the  project  manager  of 
plaintiffs  Boise  project,  and  his  testimony  as  to  the 
basis  of  plaintiffs  claim,  at  the  time  of  the  alleged 
injury,  is  at  least  edifying.     After  testifying  that 
on  July  11th,  1913,  he  was  diverting  980.4  second 
feet  from  the  Boise  River,  he  testified  as  follows :  ^ 
We  intended  to  continue  taking  that  amount 
until  the  order  of  the  court.    We  did  not  base  this 
amount  on  anything.  We  just  assumed  there  was 
no  order  of  the  court,  that  the  Stewart  decree 
stood  as  to  priorities  simply,  and  did  not  carry 
any  amount,  and  that  until  there  was  an  order 
of  the  court  the  Stewart  decree  was  void  as  to 
amounts.    980.4  second  feet  delivered  at  the  New 
York  Canal  what  they  required  for  their  lands, 
and  gave  us  what  we  required  for  our  lands  with- 
out any  surplus  running  into  the  reservoir.  That 
is,  that  was  enough.    When  we  had  that  we  had 
what  we  required. 

Q.  In  other  words,  you  took  what  you  re- 
quired regardless  of  whether  the  prior  appropri- 
ators  had  what  they  required  or  not? 

A.  We  took  this  amount.  That  is  what  we 
required  to  properly  irrigate  our  lands  on  the  pro- 
ject, on  the  proposition  that  there  was  no  order 
of  the  court  in  effect. 

Q.  And  until  there  was  an  order  you  assumed 
you  had  a  right  to  whatever  you  required  for  your 
lands? 


vs.  United  States  of  America  49 

A.     Yes. 

Q.  Suppose,  Mr.  Bliss,  that  there  were  only 
980.4  second  feet  in  the  river  at  that  particular 
time,  do  you  suppose  you  could  take  it  all  because 
you  needed  it  all? 

A.  I  do  not  know  what  we  would  have  done, 
of  course,  under  that  circumstance,  but  I  was 
acting  under  the  advice  of  my  counsel  in  taking 
this  amount  of  water.     (Tr.  p.  100). 

Again  testifying  with  reference  to  the  basis  upon 
which  damage  was  asserted.  Project  Manager  Bliss 
testified  as  follows : 

Q.  If  there  was  1710  second  feet  in  the  river 
on  July  18th  when  this  order  went  into  effect, 
and  prior  rights  were  entitled  to  1619  feet,  then 
upon  that  basis  you  certainly  were  not  entitled  to 
980.4  second  feet  were  you? 

A.     Not  on  that  basis. 

Q.  What  right  have  you  to  say  you  were  dam- 
aged in  the  sum  of  $387.20,  or  any  other  amount, 
unless  you  also  state  the  basis  upon  which  you 
make  that  calculation? 

A.  I  made  my  calculations  upon  three  bases : 
One  is  that  Mr.  Marsters  did  not  have  any  right 
at  any  time  on  government  property,  and  another 
was  that  up  to  the  time  he  didn't  have  any  right, 
up  to  the  time  of  the  temporary  order  or  decree, 
but  did  have  after  July  18th. 

Q.  But  in  making  this  calculation,  isn't  it  true 
that  you  assumed  throughout  that  you  were  en- 
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titled  to  have  the  amount  of  water  you  were  tak- 
ing on  July  11th? 

A.  That  on  the  assumption  that  he  hadn't  any 
right  to  take  it  out  at  all  at  any  time.  (Tr.  p. 
104.) 

Q.  Now  then,  in  view  of  all  that,  Mr.  Bliss,  I 
would  like  you  to  tell  me  just  as  simply  as  possi- 
ble how  you  arrived  at  the  amount  of  water  which, 
the  United  States  was  entitled  to  use  on  the  11th 
day  of  July,  1913. 

A.  We  assumed  that  we  was  entitled  to  every- 
thing, without  an  order  of  the  court,  that  is  up  to 
a  certain  amount,  that  was  agreed  upon  between 
these  attorneys.  I  think  they  told  me — in  discus- 
sion with  Mr.  Stoutemyer — as  to  what  we  should 
keep  and  what  we  should  let  go.  (Tr.  pp.  98-99.) 

From  these  quotations  from  the  testimony  of  the 
principal  witness  for  plaintiff,  as  well  as  from  the 
entire  body  of  plaintiffs  testimony,  as  shown  by  the 
record,  it  will  be  observed  that  there  was  a  very  no- 
ticeable lack  of  candor  on  the  part  of  the  witnesses  as 
to  the  basis  of  plaintiffs  right  which  is  claimed  to 
have  been  injured.  Mr.  Bliss  testified  that,  regard- 
less of  prior  appropriators,  the  plaintiff  was  divert- 
ing on  July  11th,  1913,  the  amount  of  water  which  it 
needed  to  irrigate  the  lands  under  its  system;  that 
plaintiffs  claim  for  damages  was  predicated  upon  a 
right  to  divert  this  amount  of  water  during  the  en- 
tire irrigation  season  of  1913;  and  that  the  Water 
Commissioner  or  the  water  master  acting  under  him, 
had  no  authority  to  regulate  in  any  manner  plain- 
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tiff's  headgates  and  thus  fix  the  quantity  of  water 
which  it  was  allowed  to  divert.  And  this  is  the  most 
which  could  be  abstracted  from  those  who  testified 
and  who  were  supposed  to  be  in  position  to  know. 
The  United  States  although,  under  the  law,  regard- 
ed as  any  other  appropriator  upon  the  river,  having 
no  greater  and  no  lesser  rights,  was  actually  repre- 
sented on  this  project  by  agents  who  assumed  the 
right  to  take  from  the  river,  without  let  or  hindrance 
all  the  water  it  needed,  without  regard  to  prior  ap- 
propriators  and  without  recognition  on  the  part  of 
those  officers  created  by  statute  for  the  common  pro- 
tection of  the  rights  of  all  water  users,  of  any  author- 
ity to  go  upon  its  property  or  to  regulate  in  any  man- 
ner its  diversion  of  water  from  the  river. 

We  insert  here  a  tabulation  compiled  from  the  evi- 
dence given  by  the  witnesses  introduced  by  plaintiff. 
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Column  1  gives  the  dates  from  July  11th  to  18th, 
inclusive. 

Column  2  gives  the  measured  flow  of  the  Boise 
River  at  the  Highland  Station.  This  data  is  taken 
from  Plaintiffs  Exhibit  ''B'\ 


52  Elids  Marsters  and  E,  F.  Lakin 

Column  3  gives  the  measured  amounts  of  water 
flowing  in  the  government  canal  on  the  dates  in  ques- 
tion. This  data  is  taken  from  the  testimony  of  plain- 
tiffs witness  George  H.  Bliss.     (Tr.  p.  89.) 

Column  4  is  derived  from  subtracting  the  amounts 
in  column  3  from  the  corresponding  amounts  in  col- 
umn 2,  and  represents  the  amounts  which  on  the  dates 
considered  were  taken  down  the  river  for  the  purpose 
of  supplying  prior  rights. 

Column  5  gives  the  amounts  to  which  appropria- 
tors  prior  in  time  to  the  plaintiff  were  entitled.  This 
data  is  taken  from  the  next  to  the  last  page  of  Plain- 
tiffs Exhibit  ''G'\ 

Column  6  represents  the  amount  of  all  rights  prior 
to  that  of  the  plaintiff  which,  on  the  days  in  question, 
were  being  supplied  through  the  government  canal. 
These  figures  include  both  the  New  York  Canal 
rights  and  the  transferred  rights  and  the  data  is 
taken  from  the  testimony  of  plaintiffs  witness  Pro- 
ject Manager  George  H.  Bliss. 

Column  7  is  derived  from  subtracting  the  amounts 
in  column  6  from  the  corresponding  amounts  in  col- 
umn 5  and  represents  the  amounts  of  water  in  second 
feet  which  on  the  days  in  question  were  necessary 
to  supply  rights  prior  in  time  to  that  of  the  plain- 
tiff. 

Column  8  is  derived  from  subtracting  the  amounts 
in  column  4  from  the  corresponding  amounts  in  col- 
umn 7.  These  figures  represent  the  amounts  in 
second  feet  which  the  water  passing  the  plaintiffs 
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headgates  lacked  of  being    enough  to  supply     the 
prior  rights  lower  down  the  river. 

It  will  be  observed  that  the  average  of  the  amounts 
in  column  8  is  786  and  this  figure  gives  us  the  aver- 
age shortage  in  second  feet  to  supply  prior  rights 
of  the  water  being  taken  past  the  government  canal. 
These  figures,  it  must  be  remembered,  are  taken 
from  the  evidence  of  plaintiffs  own  witnesses.  There 
is,  however,  the  element  of  return  flow  and  tribu- 
tary gains  to  be  considered,  since  it  is  admitted  that 
these  are  available  for  the  supply  of  prior  rights. 
No  one  knows  just  what  amount  of  water  was  avail- 
able from  these  sources  in  July  of  1913.  Mr.  Stew- 
art, the  hydrographic  engineer,  who  testified  for 
plaintiff  stated  (See  Tr.  p.  132.)  that  the  average 
return  flow  of  the  entire  river  for  July,  1914,  was 
551  second  feet.  If  we  take  that  as  the  return  flow 
for  the  period  of  shortage  of  July,  1913,  and  this 
would  be  exceedingly  liberal  to  plaintiff,  its  own  evi- 
dence shows  that  there  was  still  an  average  short- 
age in  the  amount  needed  to  supply  prior  rights  of 
the  difference  between  786  and  551  or  225  second 
feet. 

In  other  words,  plaintiff  has  shown  by  its  own 
evidence  not  only  that  it  was  deprived  of  no  right  in 
the  period  between  July  11th  and  18th,  inclusive, 
but  that  during  this  period  the  prior  appropriators 
were  actually  short  an  average  of  225  second  feet 
of  the  amounts  to  which  they  were  entitled. 

We  make  no  discussion  of  the  days  on 
which      the      defendants      controlled      plaintiff's 
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headgates  after  July  18th,  for  the  reason 
that  on  this  date  the  court  having  jurisdic- 
tion of  the  question  of  the  rights  on  the  river 
made  its  temporary  order  or  decree  for  the  season 
of  1913.  Even  under  the  mistaken  view  of  the  law 
which  led  the  trial  court  to  hold  that  defendants  had 
no  right  to  regulate  plaintiffs  headgates  prior  to 
July  18th,  there  can  be  no  contention  that  he  had  no 
such  right  after  that  date  or  that  he  could  be  held 
liable  in  damages  for  an  honest  performance  of  his 
duties  under  the  decree  of  the  court.  As  to  the  period 
between  July  25th  and  August  10th,  it  is  admitted 
that  there  was  plenty  of  water  for  all  because  of 
rains  which  raised  the  river  (See  Tr.  p.  91.)  and 
as  to  the  period  after  August  10,  or  rather  after 
July  31st,  there  was  no  evidence  offered  as  to  the 
amount  of  water  actually  received  by  the  plaintiff. 

In  addition  to  the  showing  made  by  the  data  com- 
piled above,  taken  from  the  testimony  and  exhibits 
of  plaintiff,  we  desire  to  invite  the  particular  at- 
tention of  this  court  to  certain  other  testimony  of- 
fered by  one  of  the  witnesses  for  plaintiff.  This 
testimony  shows  conclusively  and  affirmatively  that 
on  the  11th  day  of  July,  1913,  when  defendants  first 
raised  plaintiff's  headgates,  the  prior  appropriators 
on  the  river  were  not  receiving  through  their  canals 
the  amounts  of  their  decreed  rights. 

Mr.  Stewart,  who  qualified  as  expert  hydro- 
graphic  engineer,  testified  that  on  July  11,  1913,  he 
measured  practically  all  of  the  canals  on  the  Boise 
River,  taking  out  water  below  the  government  diver- 
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sion  dam  for  the  purpose  of  determining  the  exact 
amount  of  water  which  on  that  date  they  were 
diverting  from  the  river.  He  mentions  a  few  cases 
in  his  direct  testimony  where  he  claimed  the  canals 
were  diverting  more  than  their  decreed  rights.  On 
cross  examination  he  admitted  that  there  were  many 
canals  which  according  to  his  measurements  were 
diverting  less  than  their  decreed  rights.  At  pages 
133-4  of  the  Transcript,  the  following  significant 
testimony  is  found : 

''I  didn't  say  anything  about  the  canals  draw- 
ing much  less  than  their  right  under  the  Stewart 
decree.  The  aggregate  of  the  discharge  in  the 
canals  measured  was  1639  second  feet,  and  the 
aggregate  of  the  Stewart  decree  for  these  rights 
was  2133,  or  77  per  cent,  of  the  Stewart  decree. 
Including  the  old  New  York  right,  there  were 
403  second  feet  of  the  small  canals  that  I  didn't 
measure.  I  don't  know  whether  they  had  all  the 
water  they  were  entitled  to  or  not.  The  state- 
ment shows  a  difference  of  between  1639  and 
2133  second  feet  which  these  canals  were  taking 
less' than  their  decreed  rights  under  the  Stewart 
decree.'' 

Mr.  Stewart  testified  that  he  measured  all  the 
canals  on  the  Boise  River  with  the  exception  of  some 
few  of  the  smaller  canals  whose  rights  aggregated 
403  second  feet.  These  canals  were  measured  at  the 
point  of  intake  from  the  river.  The  measurement, 
therefore,  included  all  the  water  taken  from  the  river 
by  such  canals  and  must  of  necessity  have  included 
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such  water  as  was  allowed  to  pass  down  the  river 
below  the  government  diversion  dam,  together  with 
all  accretions  below  that  point  whether  from  return 
flow  or  tributary  gains.  The  testimony  of  Mr.  Stew- 
art shows,  therefore,  that  on  the  11th  day  of  July, 
1913,  the  appropriators  prior  in  time  to  the  plaintiff 
were  actually  diverting  from  the  Boise  River  496 
second  feet  of  water  less  than  the  amount  to  which 
they  were  entitled,  even  allowing  them  only  77  per 
cent,  of  the  Stewart  decree.  If  this  calculation  and 
measurement  had  been  made  on  the  basis  of  the  full 
rights  under  the  Stewart  decree,  it  will  be  seen  that 
the  shortage  would  have  been  644  second  feet.  Con- 
sidering in  this  connection  the  canals  which  were  not 
measured  by  Mr.  Stewart,  and  the  fact  that  the 
water  in  the  river  decreased  rapidly  in  the  days  be- 
tween July  11th  and  July  18th,  as  shown  by  Plain- 
tiffs Exhibit  ''B'',  it  must  be  admitted  that  we  have 
a  result  which  very  closely  corresponds  with  and 
corroborates  that  deduced  from  the  compilation 
above,  wherein  it  was  shown  that  the  average  short- 
age to  prior  rights  during  this  period  was  786  sec- 
ond feet. 

It  follows,  without  further  argument  that  plain- 
tiff has  not  established  a  right,  neither  has  he  shown 
a  violation  of  a  right  and  any  award  of  damages 
based  upon  such  evidence  is  clearly  erroneous  and 
unjust.  ^ 

V.  Before  the  plaintiff  is  entitled  to  damages 
for  loss  of  the  use  of  water  for  power  development, 
it  must  clearly  establish  that  the  act  complained  of 
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ha^  resulted  in  an  actual  loss  of  power.  If  it  should 
appear  that  by  reason  of  the  act  complained  of  more 
power  has  actually  been  developed  than  would  have 
been  the  case  if  the  act  had  not  been  committed,  the 
plaintiff  has  entirely  failed  to  establish  any  ground 
whatever  for  the  award  of  damages. 

The  record  shows  that  the  plaintiff  has  a  power 
plant  near  the  point  of  its  diversion  dam  upon  the 
Boise  River,  and  that  it  uses  the  water  flowing  in 
the  natural  channel  of  the  Boise  River  for  the  devel- 
opment of  electric  power.  The  record  further  shows 
that  about  a  mile  below  the  point  of  diversion,  the 
plaintiff  has  certain  waste  gates,  which,  when  open, 
permit  the  water  from  its  canal  to  flow  back  into  the 
Boise  River.  It  was  shown  in  the  evidence  that  after 
defendants  had  assumed  control  of  the  headgates  of 
plaintiff,  they  measured  the  amount  of  water  which 
was  allowed  to  pass  the  waste  gates,  at  or  near  the 
said  waste  gates,  and  that  during  the  time  they  were 
in  control  of  the  system,  a  certain  amount  of  water 
was  regularly  allowed  to  waste  back  into  the  river 
through  these  gates.  There  is  some  evidence  in  the 
record  showing  that  this  waste  was  in  part  unavoid- 
able, owing  to  the  fact  that  the  waste  gates  could  not 
be  tightly  closed  and  all  the  water  running  through 
them  shut  off.  (Tr.  p.  124.)  The  agents  of  the  plain- 
tiff appear  to  have  kept  a  record  of  the  amount  of 
water  thus  wasted  back  into  the  river  from  August 
11th,  1913,  to  October  3rd,  1913,  and  to  have  made 
certain  calculations  showing  the  increased  power 
which  might  have  been  developed  with  this  water 
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which  wasted  through  the  gates  had  it  been  allowed 
to  run  through  the  wheels  of  the  power  plant  near 
the  diversion  dam. 

It  is  clear,  however,  that  the  acts  of  the  defend- 
ants must  be  regarded  in  their  entirety,  and  before 
a  judgment  for  damages  can  be  legally  awarded  be- 
cause of  loss  of  water  for  power  purposes,  it  must 
be  shown  affirmatively  that  the  act  of  defendants  de- 
prived plaintiff  of  water,  which,  without  that  act, 
would  have  been  used  for  power  development. 

Mr.  Bliss,  the  project  manager,  testified  that  by 
the  act  of  defendants  on  July  11th,  1913,  719.2  sec- 
ond feet  of  water,  which,  prior  to  the  lowering  of 
plaintiff's  headgates  had  been  flowing  in  its  canal, 
were  sent  on  down  the  river  and  thus  passed  through 
plaintiffs  power  plant.  (Tr.  p.  87.)  The  witness, 
as  hereinbefore  quoted  in  this  brief,  claimed  to  be 
diverting  on  July  11th,  the  amount  of  water  which 
the  lands  under  the  project  then  needed,  and  the  in- 
ference is  entirely  clear,  even  though  not  fully  estab- 
lished by  the  record,  that  the  project  manager  would 
have  continued  to  divert  the  same  amount  of  water 
throughout  the  season.  The  estimate  of  the  dam- 
age caused  by  the  defendants'  acts  was  based  upon 
the  supposition  that  the  plaintiff  would  have  been 
entitled  to  continue  using,  throughout  the  irrigation 
season  of  1913,  the  amount  being  diverted  on  July 
11th,  1913. 

There  were  fifty-four  days  intervening  between 
August  11th  and  October  3d,  1913,  including  both  of 
these  dates.     If  the  act  of  defendants  caused  719.2 
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second  feet  of  water  to  be  available  for  power  devel- 
opment purposes,  over  and  above  that  which  would 
have  been  available  had  the  act  complained  of  not 
been  committed,  and  the  plaintiff  be  supposed  to 
have  been  given  the  use  of  that  same  amount  of 
water  for  each  of  the  fifty-four  days  in  question,  it 
follows  that  during  the  entire  period  over  which  the 
computation  made  by  plaintiff  was  based,  the  plain- 
tiff was,  by  the  acts  of  defendants,  given  38,836.8 
second  feet  of  water  for  power  development  more 
than  it  would  have  received  had  not  the  action  in 
question  been  taken. 

The  computation  made  by  plaintiffs  agent  (see 
Plaintiffs  Exhibit  ''H",)  shows  that  all  the  water 
measured  at  the  waste  gates,  and  of  the  use  of 
which  they  claim  to  have  been  deprived  for  power 
purposes,  was  3552  twenty-four-hour  second  feet. 
Deducting  this  latter  amount  of  3552  twenty-four- 
hour  second  feet,  of  which  plaintiff  claims  to  have 
been  deprived,  from  38,836.8  twenty-four-hour  sec- 
ond feet,  which,  as  shown  above,  was  made  available 
for  power  development  purposes  by  the  acts  of  de- 
fendants, and  it  will  be  seen  that  the  act  of  defend- 
ants resulted  in  giving  to  plaintiff  35,284.8  twenty- 
four-hour  second  feet  of  water  for  power  purposes 
more  than,  by  its  own  admission,  it  would  have  had 
if  it  had  been  allowed  to  continue  diverting  for  pur- 
poses of  irrigation  the  amount  of  water  which  it  was 
taking  on  July  11th,  1913. 

If  it  be  true,  as  testified  by  witnesses  for  plaintiff, 
that  3552  twenty-four-hour  second  feet  additional 
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water  would  have  resulted  in  the  development  of 
power  which  might  have  been  sold  for  the  sum  of 
$259.22  (See  Tr.  p.  108),  it  must  also  be  true  that 
the  additional  use  of  35,284.8  twenty-four-hour 
second  feet  of  water  must  have  resulted  in 
the  development  of  power  for  which  it  undoubtedly 
received  the  sum  of  $2,574.98.  It  thus  appears  that 
the  acts  of  defendants,  insofar  as  the  development 
of  power  is  concerned,  must  be  regarded  as  a  gain 
to  the  plaintiff  of  $2,574.98,  rather  than  a  loss  of 
$259.22. 

It  appears  to  us  that  it  would  be  clearly  erroneous, 
in  any  view  of  the  case,  to  charge  the  defendants 
with  the  loss  of  power  which  resulted  from  their  acts, 
without  at  the  same  time  crediting  them  with  the 
gain  of  power  which  resulted  from  the  same  acts. 
When  this  has  been  done,  the  plaintiff  is  clearly  seen 
to  have  been  enabled  to  manufacture  more  power  as 
a  result  of  defendant's  acts  of  interference  with  its 
system  than  would  otherwise  have  been  the  case,  and 
it  would  be  contrary  to  all  principle  to  award  dam- 
ages upon  such  a  showing. 

If  plaintiffs  agents  had  been  willing  to  recognize 
the  authority  of  defendants,  under  the  statutes  of 
the  State  of  Idaho,  to  regulate  the  use  and  distribu- 
tion of  the  waters  of  the  Boise  River,  if  they  had 
been  willing  to  co-operate  with  them  in  securing  the 
proper  adjustment  of  their  gates  at  the  point  of  di- 
version, if  they  had  been  willing  to  occupy,  as  they 
must  do,  the  same  status  as  other  appropriators  on 
the  river,  instead  of  attempting  to  be  a  law  unto 
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themselves  and  all  prior  appropriators,  none  of  these 
troubles  need  have  occurred  and  no  claim  need  have 
arisen  for  loss  of  water  for  power  development  or 
for  any  other  purpose. 

VI.  Where  plaintiff  diverts  water  for  sale  or 
rental,  the  amount  of  money  received  depending  up- 
on the  measured  quantity  of  water  actually  de- 
livered, it  must,  before  it  can  establish  a  right  to 
damages  for  the  loss  of  a  part  of  its  water,  show  by 
competent  evidence  that  the  water  would  have  been 
actually  sold  if  not  interfered  with  and  the  purchase 
or  rental  value  realized. 

In  this  connection,  we  desire  only  to  invite  the  at- 
tention of  this  court  to  the  fact  that  there  is  absolute- 
ly no  testimony  in  the  record  to  the  effect  that  plain- 
tiff could  have  sold  for  irrigation  purposes  the  water 
of  which  it  claims  to  have  been  deprived,  even  though 
it  had  been  allowed  to  divert  the  same  through  its 
canals.  George  H.  Bliss,  the  project  manager,  gave 
it  as  his  belief  that  the  water  could  have  been  sold, 
but  there  is  no  showing  that  any  single  settler  was 
under  contractual  obligations  to  take  any  part  of 
this  water,  or  that  any  single  settler  would  have  pur- 
chased more  than  the  amount  he  actually  did  receive, 
even  though  plaintiff  had  been  allowed  to  divert  the 
additional  water  into  its  system. 

The  plaintiff  is  conducting  an  irrigation  system 
under  which  it  sells  water  at  a  given  price  per  acre 
foot,  and  until  it  produces  evidence  to  show  that  the 
water  claimed  by  it  could  have  been  sold  to  actual 
users  who  would  have  paid  therefor,  the  plaintiff 
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has  wholly  failed  to  establish  a  basis  of  damages  for 
deprivation  of  such  water. 

VII.  In  an  action  for  damages  resulting  from 
the  loss  of  water  damages  can  not  be  awarded  upon 
evidence  which  is  wholly  insufficient  and  inconclu- 
sive to  establish  the  right  claimed  to  have  been  vio- 
lated or  the  amount  of  the  loss. 

From  a  careful  inspection  of  the  record,  we  believe 
it  will  appear  to  the  court  that  no  sufficient  evidence 
is  to  be  found  in  the  record  to  establish  even  an  ap- 
proximation of  the  actual  loss  to  plaintiff,  even 
though  it  should  be  conceded  that  some  loss  was  act- 
ually sustained. 

Where  d^^mage  has  been  sustained,  its  amount 
must  be  computed  according  to  reasonable  rules.  It 
cannot  be  arrived  at  by  any  haphazard  method,  or 
by  a  process  of  approximation  which  amounts  to 
guess  work  pure  and  simple.  Until  the  extent  of 
the  right  of  plaintiff  to  the  use  of  water  on  the  days 
in  question  has  been  established,  we  contend  that 
any  attempt  to  determine  the  value  of  this  right, 
which  it  claims  to  have  been  violated,  could  amount 
to  nothing  more,  or  better,  than  a  worthless  guess. 
As  heretofore  pointed  out,  there  is  absolutely  no  evi- 
dence in  the  record  of  this  case  which  shows,  or 
which  tends  to  show,  the  extent  of  plaintiffs  right, 
and  to  attempt,  therefore,  to  fix  its  damage  at  a  def- 
inite amount  is  clearly  violative  of  all  the  rules  of  the 
law  of  damages. 

It  is  conceded  that  there  are  classes  of  cases  in 
which  the  amount  of  the  loss  or  injury  cannot  be  de- 
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termined  with  exactness,  and  that  in  such  cases  the 
court  or  jury  is  allowed  to  fix  the  measure  of  dam- 
ages as  nearly  as  is  possible  consistent  with  justice; 
but  even  in  all  such  cases,  the  principle  that  the 
right,  claimed  to  have  been  violated,  must  first  be 
established  still  obtains,  and  until  that  right  has 
been  established  no  sum  can  be  assessed  as  compen- 
satory damages  under  any  theory  whatever. 

It  seems  to  us,  therefore,  that  even  though  the 
trial  court,  as  we  have  shown,  from  a  mistaken  read- 
ing of  the  law  which  was  in  force  and  effect  at  the 
time  of  the  commission  of  the  acts  complained  of,  be- 
lieved, as  he  evidently  did  believe,  that  defendants 
had  no  right  or  authority  to  interfere  with  the  head- 
gates  of  plaintiff  and  regulate  the  amount  of  water 
which  it  was  diverting,  its  damages  were  nominal 
only,  and  could  properly  have  been  made  nothing 
more  than  nominal  under  the  evidence  adduced. 

*^The  amount  of  loss  is  as  much  to  be  proved  by 
the  plaintiff  as  the  fact  of  loss.  Consequently 
where  the  injury  is  proved  but  there  is  no  evi- 
dence as  to  the  amount  of  the  loss,  the  plaintiff 
is  entitled  to  nominal  damages  only." 

Murray  vs.  Pannaci,  130  Fed.  529.- 
Seabord  Mfg.  Co.  vs.  Woodson;    98    Ala. 

378,  11  So.  733. 
Eldridge  et  al.  vs.  Gorham,  77  Conn.  699; 

60  Atl.  643. 
Pennington  vs.  Lewis,  4  Pennew.    (Del.) 
447;  56  Atl.  378. 
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Richmond  Hosiery  Mills  vs.  West.  Union 

Co.,  123  Ga.  216;  51  S.  E.  290. 
Freeze  vs.  Crary,  29  Ind.  524. 
Roberts  vs.  Minneapolis  Treshing  M.  Co., 

8  S.  D.  579;  67  N.  W.  607. 
Hudson  vs.  Archer,  9  S.  D.  240 ;  68  N.  W. 

541. 
Williams  vs.  Brown,  76  la.  643;  41  N.  W. 

377. 
The  defendants  in  this  case  are  poor  men.    At  the 
time  of  their  alleged  injury  to  the    plaintiff    they 

were  the  duly  appointed  and  acting  officers  of  the 
State  of  Idaho  for  the  distribution  of  the  waters  of 
the  Boise  River  to  those  entitled  to  its  use.  Their 
duty  could  be  performed  only  through  the  exercise 
of  judgment  and  discretion.  There  is  absolutely  no 
evidence  that  they  acted  from  any  but  the  most  proper 
official  motives;  much  less  is  there  any  evidence 
that  they  acted  in  any  manner  from  malice  or  a  de- 
sire to  injure  the  plaintiff  in  its  rights.  It  does  ap- 
pear from  the  record  that  they  acted  throughout  un- 
der the  advice  and  instruction  of  the  Attorney  Gen- 
eral of  the  State  of  Idaho,  who  construed  Section 
3277,  Revised  Codes  of  Idaho,  heretofore  quoted  in 
full  in  this  brief,  as  authorizing  defendants  to  take 
the  identical  action  which  was  taken  by  them.  Every 
intendment  of  the  law  should,  therefore,  be  in  their 
favor,  and,  we  submit,  they  should  be  held  liable  in 
compensatory  damages  only  when  it  has  been  clearly 
shown  that  they  acted  wholly  without  and  beyond 
the  scope  of  the  law  or  with  malice  toward  the  plain- 
tiff.   When  the  actual  provisions  of  the  law  are  read 
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and  applied  to  the  case,  it  will  be  found  that  they 
acted  within  their  official  authority  and  discretion 
and  that  there  is  no  ground  whatever  for  holding 
them  personally  liable  to  the  plaintiff  in  any  amount. 
But  even  under  the  mistaken  theory  of  the  law  upon 
which  this  case  proceeded,  it  seems  clear  that  noth- 
ing beyond  nominal  damages  should  have  been 
awarded  by  the  trial  court.  And  nothing  beyond 
nominal  damages  can,  we  believe  be  sustained  by  this 
court,  in  view  of  the  character  of  the  evidence  pro- 
duced, even  though,  as  seems  most  improbable,  this 
court  should  affirm  the  findings  to  the  trial  court  to 
the  extent  of  holding  that  a  proper  basis  for  damages 
in  some  amount  has  been  established. 

The  view  of  the  law  adopted  by  the  trial  court  was 
erroneous,  as  has  been  clearly  shown,  and  all  the  pro- 
ceedings, the  findings  and  decree  based  upon  this 
view  of  the  law  were  equally  erroneous  and  indefen- 
sible. Upon  this  presentation  of  the  matters  involved 
v/e  submit  our  case  to  this  court  in  the  confident  ex- 
pectation that  the  correct  interpretation  of  the  law 
will  be  declared,  and  the  manifest  injustice  done  to 
the  defendants  (Appellants  here)  be  corrected. 
Respectfully  submitted, 

J.  H.  PETERSON, 

Attorney  General,  State  of  Idaho 
E.  G.  DAVIS, 
T.  C.  COFFIN, 
HERBERT  WING, 

Attorneys  for  Appellants. 
E.  G.  DAVIS, 
Of  Counsel. 
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APPENDIX. 

(We  print  here  Sections  3274,  3275  and  3277, 
Revised  Codes  of  Idaho  as  they  were  originally  en- 
acted and  as  they  were  quoted  from  by  the  trial 
court  by  way  of  establishing  his  view  of  the  law  ap- 
plicable to  the  case.  The  parts  quoted  by  the  court 
and  which  were  omitted  from  these  sections  as  they 
were  re-enacted  in  1909  are  here  printed  in  italics, 
in  order  to  afford  easy  verification  of  our  claim 
that  what  the  court  quoted  and  cited  as  the  law  was 
not  the  law  at  that  time.  These  sections  as  they  ex- 
isted at  the  time  are  quoted  in  full  in  this  brief. ) 

Sec.  3274.  The  Board  of  Irrigation  shall  di- 
vide the  State  into  water  districts,  said  water 
districts  to  be  so  constituted  as  to  secure  the  best 
protection  to  the  claimants  for  water,  and  the 
most  economical  supervision  on  the  part  of  the 
State.  The  water  districts  which  shall  be  first 
created  are  those  which  ivill  embrace  the  streams 
whose  waters  have  already  been  allotted  by  the 
District  Court,  the  distribution  of  which  shall,  by 
the  provisions  of  this  chapter,  be  under  the  con- 
trol of  the  water  commissioners  of  the  divisions 
in  which  such  stream  or  streams  are  situated. 
Other  districts  shall  be  created  from  time  to  time 
as  the  appropriations  and  priorities  thereof  from 
the  streams  of  this  State  shall  be  confirmed  or 
adjudicated;  Provided,  That  when  any  company 
or  association  owning  irrigation  works  whose 
water  supply  is  not  distributed  under  a  sale  or 
rental  thereof,  shall  petition  the  water  commis- 
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sioner  to  appoint  a  water  master  to  take  charge 
of  the  distribution  of  the  water  from  such  works, 
such  water  master  shall  be  appointed,  and  he 
shall  deliver  to  each  user  the  quantity  of  water 
to  which  he  may  be  entitled;  and  such  water 
master  so  appointed  shall  be  paid  for  such  serv- 
ices in  the  manner  provided  in  Sections  3279 
and  3280;  Provided,  In  the  case  of  a  stream 
whose  waters  have  been  allotted,  when  the  dis- 
tance between  the  extreme  points  of  diversion  of 
such  stream  is  not  more  than  thirty  miles,  the 
users  of  water  from  such  stream  may  elect  a  wa- 
ter master  to  distribute  the  water  of  such  stream, 
and  fix  his  compensation  therefor  in  the  manner 
provided  in  the  following  section  for  the  election 
of  water  masters. 

Sec.  3275.  For  each  water  district  created  un- 
der the  provisions  of  this  chapter,  there  shall  be 
appointed,  on  or  before  the  first  day  of  March 
of  each  year,  one  water  master,  who  shall  be  ap- 
pointed by  the  commissioner  of  the  division  in 
which  the  water  district  is  situated.  Each  wa- 
ter master  shall  hold  office  for  one  year,  or  until 
his  successor  is  appointed  and  shall  have  quali- 
fied. The  said  water  commissioner  may,  at  any 
time,  remove  any  water  master  for  failure  to 
perform  his  duty  as  such  water  master,  upon 
complaint  in  that  respect  being  made  to  him  in 
writing. 

Before  entering  upon  the  duties  of  his  office, 
said  water  master  shall  take  and  subscribe  an 
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oath  before  some  officer  authorized  by  the  laws  of 
the  State  to  administer  oaths,  to  faithfully  per- 
form the  duties  of  his  office,  and  shall  file  with 
the  Clerk  of  the  District  Court  in  the  county  in 
which  said  water  master  resides,  said  oath  and 
his  official  bond  in  the  penal  sum  of  five  hundred 
dollars,  with  not  less  than  two  sureties,  to  be  ap- 
proved by  the  judge  of  the  probate  court  of  the 
county  in  which  he  resides,  and  conditioned  for 
the  faithful  discharge  of  the  duties  of  his  office ; 
Provided,  That  any  vicinity  or  neighborhoody  the 
inhabitants  of  which  use  the  tvaters  of  any  ditch, 
stream  or  spring  for  the  purpose  of  irrigation,  or 
have  or  claim  a  common  right  to  the  waters  of 
any  ditch,  stream  or  spring  for  such  purpose, 
provided  the  waters  so  claimed  or  used  have  not 
been  allotted  to  the  individual  users  thereof,  shall 
constitute  a  water  district,  and  a  majority  of 
such  water  users  having  such  common  right  may, 
annually,  on  the  third  Monday  of  February,  at  a 
meeting  of  such  inhabitants,  elect  a  water  master 
for  such  district  whose  duty  it  shall  be  to  super- 
intend the  distribution  of  such  waters  among 
those  having  such  common  right,  or  accustomed 
to  participate  in  such  common  use.  The  water 
master  of  the  district,  or  if  there  be  no  water 
master,  or  upon  his  failure  or  neglect  to  do  so, 
any  six  residents  of  the  district  entitled  to  such 
common  right,  must  give  three  days'  public  no- 
tice of  the  time  and  place  of  such  election,  by 
placing  printed   or   written   notices   thereof  in 
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three  of  the  most  public  places  in  the  district. 
Said  meeting  must  be  opened  at  ten  o'clock  in 
the  forenoon,  and  the  majority  of  those  present 
who  are  entitled  to  such  common  right  may  or- 
ganize the  same  and  determine  the  manner  of 
such  election,  and  whether  the  same  shall  be  by 
ballot  or  otherwise. 

The  water  master  must  execute  to  the  county 
in  which  his  district  is  situated,  and  file  in  the 
office  of  the  county  recorder  for  the  benefit  of 
any  person  who  may  be  injured  by  his  wanton  or 
illegal  act  or  omission  as  such,  a  bond  in  the  sum 
of  five  hundred  dollars,  with  two  sufficient  sure- 
ties which  shall  be  approved  by  the  judge  of  the 
probate  court  of  the  county  in  which  such  district 
is  situated,  and  conditioned  for  the  faithful  and 
impartial  discharge  of  his  duties  as  water  master 
of  his  district,  and  any  person  so  injured  may 
have  an  action  on  such  bond  in  his  own  name  for 
his  actual  damages.  Such  water  master  may  em- 
ploy one  or  more  deputies  as  authorized  by  the 
inhabitants  of  his  district  claiming  such  com- 
mon right  as  aforesaid,  and  he  is  liable  for  their 
wanton  or  illegal  acts  upon  his  official  bond,  and 
before  entering  upon  their  duties  the  water  mas- 
ter and  his  deputies  must  take  and  subscribe  an 
oath^  before  any  magistrate,  to  faithfully  dis- 
charge the  duties  of  their  office,  and  they  may  re- 
ceive such  compensation,  to  be  paid  in  such  man- 
ner as  may  be  agreed  upon  with  such  users,  and 
shall  have  the  same  power  as  the  water  masters 
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appointed  by  the  water  commissioners  under  the 
provisions  of  this  section.  Said  elected  water 
master  shall  be  under  the  direction  and  author- 
ity of  the  said  water  commissioner. 

Such  water  master  and  his  deputies  must  regu- 
late the  distribution  of  water  among  the  several 
ditches  of  his  district,  and  among  the  several 
water  users  who  are  entitled  and  accustomed  to 
the  use  thereof,  according  to  their  respective 
rights  and  necessities,  and  when  the  quantity  of 
water  is  not  sufficient  to  afford  a  full  supply  to 
those  entitled  or  accustomed  to  use  the  same,  ac- 
cording to  the  usage  of  the  district,  such  water 
master  and  his  deputies  must  regulate  the  quan- 
tity used  by  each  person,  and  the  time  at  and  dur- 
ing which  each  person  may  use  the  same;  and 
such  customs  or  usage  must  be  upheld  by  the  said 
water  commissioners  and  by  the  courts  of  the 
State,  when  such  customs  have  for  their  object 
the  economical  distribution  of  the  waters  of  such 
district;  Provided^  Nothing  in  this  section  must 
be  so  construed  as  to  interfere  with  the  vested 
rights  of  individuals,  companies  or  corporations, 
or  in  any  manner  to  interfere  with  the  rights  of 
individuals,  companies  or  corporations,  to  the  use 
and  control  of  water,  the  right  to  the  use  of  which 
is  or  may  be  their  private  property. 

Sec.  3277.  It  shall  be  the  duty  of  said  water 
master  to  divide  the  water  in  the  natural  stream 
or  streams  of  his  district  among  the  several 
ditches  taking  water  therefrom,  according  to  the 
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prior  rights  of  each  respectively  in  whole  or  in 
part,  and  to  shut  and  fasten,  or  cause  to  be  shut 
and  fastened,  under  the  direction  of  the  water 
commissioner  of  his  water  district,  the  headgates 
of  ditches  heading  in  any  of  the  natural  streams 
of  the  district,  when,  in  times  of  scarcity  of  wa- 
ter, it  is  necessary  so  to  do  by  reason  of  priority 
of  rights  of  others  taking  water  from  the  same 
stream  or  its  tributaries. 
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STATEMENT  OF  THE  CASE. 

The  Boise  river  is  a  stream  flowing  through  Southern 
Idaho,  from  which  the  United  States  Reclamation  Service 
diverts  water  for  the  irrigation  of  what  is  known  as  the 
Boise-Payette  Project. 

There  are  134  appropriators  whose  rights  are  prior  in  time 
to  the  rights  of  the  United  States. 

There  is   no   decree  of  any   Court  fixing  the   amounts  of 

water  to  be  taken  from  the  Boise  river,  respectively,  by  the 

various  appropriators.     In  1902,  an  action  was  commenced  in 

the  District  Court  of  the  state  for  this  purpose  and  a  decree 

was  entered  in  such  Court  in  January,  1906.     From  an  order 

denying  a  motion  for  a  new  trial  in  that  cause,  an  appeal  was 

taken  to  the  Supreme  Court  of  the  State  of  Idaho,  on  the 

hearing  of  which  appeal   the   Supreme  Court   reversed   such 

judgment  and  sent  the  case  back  to  the  District  Court  for  a 
new  trial. 


Farmers  Co-Op.  Ditch  Co.  vs.  Riverside  Irrigation 
District  et  al  16  Ida.  525,  102  Pac.  481. 

As  the  matter  now  stands,  the  only  thing  adjudicated  is  the 
dates  of  priority,  that  is  to  say,  the  order  in  which  the  various 
appropriators  shall  be  allowed  to  take  water  from  said  river. 
The  amount  which  each  may  take  in  his  turn  is  in  no  wise  de- 
creed or  determined.  The  United  States  was  not  a  party  to 
this  action.  No  action  has  ever  been  brouQ^ht  in  any  Court  to 
determine  the  amount  of  water  to  which  the  United  States 
may  be  entitled  as  against  the  various  prior  appropriators.  • 

The  case  in  State  Court,  just  referred  to,  has  been  pending 
therein  ever  since  the  reversal  by  the  Supreme  Court  and  dur- 
ing each  season  the  Court  has,  by  agreement  among  the  parti 2S, 
made  a  temporary  order  covering  the  latter  half  of  the  irri- 
gation season,  to  the  effect  that  each  party  shall  be  allowed  in 
his  turn,  six-tenths  of  a  miner's  inch  of  water  for  each  acre  of 
land  by  him  irrigated. 

During  the  irrigation  season  of  1913,  up  to  July  11th  of 
that  year,  the  United  States  and  these  prior  appropriators 
agreed  among  themselves  as  to  the  amounts  of  water  which 
they  would  take  from  the  river.  On  July  11th  appellants,  as- 
suming to  act  as  appointive  executive  officials  of  the  State  of 
Idaho,  went  upon  the  ])roperty  of  die  United  States  and  pro- 
ceeded to  turn  out  of  the  Government  canal  the  greater  por- 
tion of  the  water  which  the  Reclamation  Service  was  taking- 
through  said  canal  for  the  purpose  of  irrigating  the  lands  in 
said  Boise-Payette  Project.  At  the  time  of  so  doing,  there 
was  no  statute  or  other  law  in  effect  in  the  State  of  Idaho 
authorizing  either  a  water  commissioner  or  a  watcrmaster  to 
determine   how    much    water   should    be   taken    from   a   given 


stream  by  a  given  appropriator,  except  certain  statutes  effec- 
tive only  on  the  condition  precedent  that  there  should  be  as  to 
such  stream  and  such  water  rights  therein  a  decree  of  a  Court 
of  competent  jurisdiction  fixing  the  priority  of  such  water 
rights  and  the  amount  of  water  which  each  appropriator  in 
said  stream  should  be  allowed,  in  his  turn,  to  divert. 

Said  appellants  continued  so  to  interfere  with  the  United 
States  water  right  from  July  11th  until  the  end  of  the  irri- 
gation season.  To  do  this,  they  placed  armed  guards  at  the 
waste  gates  who  took  turns  in  maintaining  an  armed  watch 
thereover  and  who  housed  themselves  and  prepared  their 
meals  in  a  government  building  standing  on  government  land 
adjacent  to  such  waste  gates.  In  initiating  said  interference 
with  the  government's  waste  gates,  appellants  went  upon  the 
government  property  referred  to,  cut  various  and  sundry  locks 
by  which  the  gates  in  question  were  fastened  in  place,  in  order 
that  they  might  l^e  able  to  raise  such  gates,  and  so  regulated  the 
flow  of  water  in  the  government  canal  as  they  chose. 

No  resistance  was  offered  to  these  actions  although  protests 
were  made,  but  the  United  States  authorities  in  charge  of  the 
Reclamation  Service,  on  July  12,  1913,  filed  in  the  District 
Court  of  the  United  States,  for  the  District  of  Idaho,  a  bill  in 
equity  praying  that  appellants  be  enjoined  from  assuming  and 
maintaining  such  control  over  the  property  of  the  government, 
and  praying,  as  supplementary  thereto,  for  damages  which 
might  be  incurred  by  the  government  on  account  of  such  in- 
terference with  its  water  rights  and  other  property. 

Upon  a  trial  on  the  merits  thereof,  had  on  the  10th  day  of 
June,  1915,  the  learned  Judge  of  said  District  awarded  dam- 
ages to  the  United  vStates,  appellee  herein,  in  the  sum  of  one 


thousand  ($1000.00)  dollars.  From  such  judgment  this  ap- 
peal is  prosecuted  by  defendants  in  that  action,  appellants 
here. 

ARGUMENT. 

In  presenting  our  argument,  we  will  follow  the  same  gen- 
eral method  of  subdividing  the  same  as  that  adopted  by  ap- 
pellants, except  that  we  will,  in  some  instances,  group  two  or 
more  of  appellants'  subdivisions  under  one  head  herein,  as  we 
shall  designate  as  our  argument  proceeds. 

I. 

Under  this,  the  first  subdivision  of  our  argument,  we  will 
discuss  the  same  phase  of  the  case  dwelt  upon  in  the  first  sub- 
division of  appellants'  brief,  which,  in  that  brief,  commences 
at  the  bottom  of  page  18. 

The  entire  argument  there  advanced  by  appellants  is  pre- 
mised upon  the  proposition  that  at  the  time  their  actions  com- 
plained of  by  appellee  were  committed,  there  was  a  valid  and 
subsisting  decree  adjudicating  the  water  rights  in  the  Boise 
River  of  the  respective  water  users  thereof.  In  fact,  the  greater 
])orti()n  of  the  argument  in  ap])ellants'  brief,  not  only  in  the 
first  subdivision  thereof,  but  in  other  portions  of  the  brief  as 
well,  is  predicated  upon  the  same  proposition.  In  support  of 
their  argument,  appellants  refer  this  court  to  Farmers  Co-Op- 
crativc  Ditch  Co.  vs.  Riverside  Irrigation  District,  et  al,  14 
Ida.  450,  94  Pac.  761,  and  to  the  case  of  the  same  titlj  in  16 
Ida.  525.  Appellants  contend  that  in  the  latter  of  tlie  two 
opinions  cited  (16  Ida.  525)  the  Supreme  Court  of  Idaho  spe- 
cifically affirmed  the  respective  rights  and  priorities  of  the 
various  water  users  whose  rights  were  litigated  in  that  case. 


That  the  findings  of  the  trial  court  in  that  case  were  neither 
reversed  or  modified  by  the  opinions  of  the  Supreme  Court  of 
Idaho  above  cited.  That  the  result  of  the  Supreme  Court's 
order  that  a  new  trial  be  had  for  the  purpose  of  determining 
the  ''duty  of  water"  was  merely  to  the  effect  that  jurisdiction 
was  retained  in  the  lower  court  to  modify  its  findings  in  that 
regard.  That  by  its  opinions  the  Supreme  Court  intended 
that  the  ''status  of  the  waters  of  the  Boise  river  should  be  re- 
garded as  absolutely  fixed  and  adjudicated  according'  to  the 
decree  rendered  by  the  trial  Court  in  the  case  referred  to,  un- 
less, and  until,  the  said  trial  Court  should  modify  the  said 
decree  after  the  taking  of  further  evidence  on  the  question  of 
the  duty  of  water." 

In  other  words,  appellants  advance  the  proposition  that  the 

Supreme   Court   affirmed  the  findings  and  judgment  of  the 

trial  court,  but  sent  the  case  back  with  the  suggestion,  merely, 

that  the  Trial  Court  take  further  evidence  in  the  matter  of  the 

duty  of  water  and  that  he  change  his  findings  and  judgment 

in  that  regard  if,  in  his  opinion,  it  should  seem  proper  to  do 

so.     At  the  threshold,  such  a  procedure,  if  introduced,  would 

be  a   novel   departure   indeed.     That  a   Court  of   last   resort 

should  affirm  the  decree  of  a  lower  Court,  and,  in  the  same 

breath,  confer  upon  that  lower  Court  the  power  to  reverse  or 

modify  in  its  discretion  the  self  same  decree,  we  submit  to  be 

a  thing  unheard  of  in  the  annals  of  jurisprudence.     Stripped 

of  all  verbiage  and  argument,  the  fact  is  that  in  the  opinion 

referred  to,  in  16  Ida.  525,  the  Supreme  Court  of  Idaho  set 

aside  the  trial  Court's  findings  as  to  the  "duty  of  water"  in 

Boise  ri\-er  and  ordered  that  a  new  trial  be  had,  which  new 
trial  should  be  confined  to  an  inquiry  into  that  phase  of  the 
case.     By  so  doing,  the  decree  of  the  lower  Court  was  also  set 
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aside,  so  far  as  it  purported  to  fix  such  duty  of  water.  Appel- 
lants have  quoted  certain  language  used  by  the  Supreme  Court 
of  Idaho,  in  support  of  their  contention  on  this  phase  of  the 
case.  Referring  to  the  earlier  opinion,  14  Ida.  450,  a  reading 
thereof  will  reveal  that  it  involved  an  appeal  taken  by  the 
Nampa  &  Meridian  Irrigation  District,  one  of  the  defendants 
in  the  lower  Court,  and  that  the  questions  discussed  and  de- 
cided by  the  Supreme  Court  do  not  in  any  manner  touch  upon 
the  "duty  of  water"  or  the  amount  of  water  to  which  any,  or 
all,  of  the  various  appropriators  should  be  respectively  en- 
titled to  use.  The  Court  finds,  merely  that  so  far  as  the  ques- 
tions presented  by  the  appellants  are  concerned,  those  ques- 
tions should  be  resolved  against  the  appellants  and  that  the 
lower  Court's  action  should  be  affirmed  /;/  that  respect, 

"There  was  no  error  in  the  action  of  the  court  in  this 
respect.  The  judgment  should  be  affirmed  and  it  is  so 
ordered."     (Italics  ours.) 

Farmers  Co-Op.  Ditch  Co.  vs.  Nampa  &  Meridian 
Irr.  Dist.,  14  Ida.  450,  at  461. 

In  the  latter  opinion,  16  Ida.  525,  the  Supreme  Court  says  at 

page  527 : 

'' Judgment  affirmed  except  as  to  the  duty  of  zvafer,  and 
as  to  that  issue  rei'crsed  and  a  ucu'  trial  ordered,*' 

and  on  page  538, 

"The  question  as  to  the  duty  of  water  under  those 
ditches  and  appropriations  will  be  re-tried.  On  a  re-trial 
the  Court  will  hear  such  competent  evidence  as  may  be 
produced  touching  the  duty  of  water  to  be  ajiplied  to  lands 
in  Boise  Valley  and  lying  under  the  various  canals  taking- 
water  from  the  Boise  River.  The  Court  in  its  decree 
.should  also  determine  and  decree  what  lands  are  bench 
and  what  bottom  lands." 


And  in  explaining  its  reasons  for  setting  aside  the  trial  Court's 
decree  and  ordering  a  new  trial,  the  Court,  at  page  533,  says : 

''The  appropriator  is  allowed  to  divert  water  from  the 
stream  sufficient  to  cover  the  reclaimed  acreage  under  his 
canal  at  the  rate  of  one  inch  or  one  and  one-tenth  inches 
per  acre,  according  as  the  lands  may  be  bench  or  bottom 
lands.  The  evidence  introduced  in  this  case  for  the  pur- 
pose of  establishing  the  duty  of  water  under  these  several 
canals  and  appropriations  was  practically  all  purely  guess- 
work and  of  the  most  unsatisfactory  character.  One 
after  another  of  these  witnesses  testified  that  he  had  been 
using  'about'  a  certain  volume  or  quantity  of  water  on 
his  land,  and  he  'thought'  it  was  necessary  to  have  'about' 
so  much  for  the  irrigation  of  his  land.  In  nearly  every 
instance  when  the  witness  was  asked  if  he  had  ever 
measured  the  water  and  made  tests  as  to  the  actual  quan- 
tity of  water  fised  on  a  given  tract  of  land,  he  said  that  he 
had  not.  A  fair  example  of  the  evidence  given  in  this 
case  is  that  of  a  witness  who  testified  that  he  had  lived  in 
Boise  for  forty  years,  and  that  he  had  been  acquainted 
with  the  irrigation  ditches  that  were  built  in  the  early 
60's.  He  said :  'I  don't  know  anything  about  inches  of 
water  *  =i^  *  j  have  made  no  investigation  to  deter- 
mine how  many  inches  of  water  it  would  take  to  irrigate 
an  acre  of  land,  either  in  vegetables  or  grass  land.'  The 
witness  followed  this  testimony  by  saying  he  would  judge 
it  w^ould  take  about  an  inch  to  the  acre.  This  was  true 
with  practically  all  the  witnesses  in  the  case.  The  trouble 
with  the  whole  line  of  evidence  given  on  this  subject  is 
that  it  was  for  all  practical  purposes  worthless,  and  was 
not  founded  on  any  actual  measurements  or  tests,  but 
was  purely  guess-work  as  to  the  volume  of  water  that 
had  been  used  by  the  several  witnesses.  What  evidence 
was  given  from  actual  tests  and  measurements  shows  a 
less  quantity  of  water  necessary  per  acre  and  conse- 
quently a  higher  duty  for  the  water.  Few^  of  the  wit- 
nesses appear  to  have  ever  seen  water  measured,  or  to 
know  how  large  a  stream  of  water  and  what  grade  or 
pressure  it   would   take  to  measure  a  given   number  of 
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inches.  The  first  real  and  satisfactory  tests  or  measure- 
ments that  appear  to  have  been  made  were  made  subse- 
quent to  the  decree  in  this  case  in  attempting  to  distribute 
the  water  in  conformity  therewith.  Since  the  decree  was 
entered,  the  water  commissioner  and  water-masters  under 
him  have  made  numerous  tests  and  measurements,  and  a 
great  number  of  affidavits  have  been  filed  on  motion  for  a 
new  trial.  By  these  affidavits,  made  by  the  water  com- 
missioner and  water-masters  and  other  expert  witnesses, 
it  appears  that  it  will  be  impossible  to  actually  irrigate 
anything  like  as  large  an  acreage  under  the  decree  in  this 
case  as  had  been  previously  irrigated  by  the  several  ap- 
propriators  of  the  waters  from  this  stream.  It  also  ap- 
pears from  the  affidavits  that  it  will  not  be  necessary  or 
essential  to  apply  as  much  water  to  the  lands  as  this  decree 
calls  for." 

Following  on  from  the  last  quoted  portion  of  that  opinion 
on  page  534  appears  the  following : 

"We  feel  satisfied,  however,  from  an  examination  of 
these  affidavits  and  the  wiiole  record  in  this  case,  that  a 
higher  duty  may  be  obtained  from  the  water  than  that  of 
an  inch  and  an  inch  and  one-tenth,  respectively,  per  acre 
as  provided  for  in  this  decree." 

And  again  on  page  535  : 

''It  is  the  policy  of  the  laws  of  this  state,  and  it  has 
been  so  declared  from  time  to  time  by  this  court,  to  re- 
quire the  highest  and  greatest  possible  duty  from  the 
waters  of  the  state  in  the  interest  of  agriculture  and 
other  useful  and  beneficial  purposes." 

And  in  its  opinion  on  a  petition  for  re-hearing,  which  opin- 
ion appears  immediately  following  the  opinion  from  which  we 
have  just  quoted  at  length,  the  Court  states  that  it  has  ah-eady 
set  aside  the  findings  of  the  lower  Court  to  the  effect  that  the 
duty  of  water  in  Boise  Valley  shall  be,  "for  1)cncli  lands,  one 
inch  ])cr  acre;  for  bottom  lands,  one  and  one-tenth  inches  per 
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acre."  See  16  Ida.  539.  The  Court  then  states  that  the 
former  opinion,  namely,  the  opinion  as  to  which  the  rehearing 
has  been  asked,  is  modified  in  this,  that  the  new  trial  there- 
tofore ordered  shall  determine  the  duty  of  water  on  bench  and 
bottom  lands  only,  exclusive  of  the  irrigation  of  certain  town 
lots,  street  sprinkling,  etc.  At  the  close  of  this  opinion  on 
petition  for  re-hearing,  the  Court  says: 

''We  are  satisfied  from  an  examination  of  the  record 
in  this  case  that  the  maximum  amount  of  water  to  be  al- 
lowed each  appropriator  is  too  imich  and  in  excess  of  the 
amount  that  may  in  any  event  he  necessary  for  the  suc- 
cessful irrig-ation  of  the  lands  under  consideration." 

It  seems  to  us  that  the  foregoing  should  set  at  rest  any  con- 
troversy as  to  what  the  Supreme  Court  of  Idaho  decided  in 
the  opinion  from  which  we  have  quoted.  However,  since,  as 
we  have  before  indicated,  the  greater  portion  of  appellants' 
argument  is  based  upon  their  contention  that  the  opinion  just 
discussed  affirmed  the  findings  of  the  lower  Court,  it  may  be 
proper  to  inquire  into  the  effect  of  the  granting  of  a  motion 
for  a  new  trial.  Beyond  any  doubt  the  Supreme  Court  of 
Idaho  granted  a  new  trial  in  the  authority  under  discussion.  A 
motion  for  a  new  trial  was  made  by  several  of  the  litigants 
in  the  case,  was  denied  in  the  lower  court,  the  appeal  was 
taken  from  such  order  denying  a  new  trial,  and  the  Supreme 
Court  reversed  that  order  and  by  its  mandate  commanded  the 
trial  Court  to  hold  such  new  trial. 

A  new  trial  is  strictly  a  statutory  provision. 

People  vs.  George,  3  Ida.  108,  27  Pac.  680. 

Benjamin  vs.  Stewart,  61  Cal.  608. 

(The    California    statute   is   identical   with    that   of 
Idaho.) 
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A  new  trial  consists  in  the  re-examination  of  an  issue  of 
fact. 

Idaho  Revised  Codes,  Sec.  4438;  Cal.  C.  C.  P.,  Sec. 
656. 

People  vs.  George,  supra. 

"The  former  verdict  or  other  decision  may  be  vacated 
and  a  new  trial  granted  on  the  application  of  the  party 
aggrieved,  for  any  of  the  following  causes,"  etc. 

Ida.  Revised  Codes,  Sec.  4439. 

From  the  last  citation,  it  plainly  appears  that  the  effect  of 
the  granting  of  a  new  trial  is  to  vacate  and  set  aside  the  former 
decision.  Accordingly,  the  Supreme  Court  of  Idaho  in  Cald- 
well vs.  Wells,  16  Ida.  459,  101  Pac.  812,  has  said: 

'^An  application  for  a  new  trial  is  directed  to  the  ver- 
dict of  the  jury  or  the  decision  of  the  Court.  *  ^^  *  *  * 
The  judgment  is  based  upon  the  verdict,  or  the  decision 
(of  findings  of  the  Court.  '"''  '^  '•'  *  *  When  a  new  trial  is 
granted,  the  finding  or  verdict  is  set  aside,  in  whieh  ease 
the  judgment  must  also  fall/' 

The  opinion  from  which  this  last  quotation  is  made  was 
rendered  just  fifteen  days  prior  to  the  opinion  in  Fanners 
Co-Op.  Diteh  Co.  vs.  Riverside  Irrigation  Distriet,  hereinbe- 
fore discussed,  and  relied  upon  by  appellants.  In  view  of  the 
rule  just  quoted,  which  was  the  settled  law  of  Idaho  at  the 
time  the  new  trial  was  ordered  for  the  purpose  of  dctennining 
the  duty  of  water,  it  follows  conclusively  that  in  ordering* 
such  new  trial  the  vSupreme  Court  of  Idaho  fully  intended  to 
set  aside  the  trial  Court's  findings  in  that  regard  and  to  re- 
verse the  judgment  theretofore  entered  touching  the  duty  of 
water.  That  judgment  being  thus  vacated,  there  was  not,  at 
the  time  when  appellants  assumed  to  regulate  the  amount  of 


13 

water  to  be  diverted  by  the  United  States  Reclamation  Service, 
any  judgment  or  decree  in  existence  determining  the  amounts 
to  be  taken  from  Boise  river  by  the  various  appropriators  or 
any  of  them.  It  is  not  contended  that  any  judgment  or  de- 
cree ever  was  or  has  been  made  in  that  regard  other  than  the 
judgment  which  was  reversed  and  set  aside  by  the  Supreme 
Court's  order  that  a  new  trial  be  had.  Therefore,  appellants 
acted  entirely  upon  their  own  initiative  and  were  mere  tort- 
feasors who  trespassed  upon  the  property  of  the  United  States 
without  any  authority  whatever.  Had  the  lower  Court  itself 
attempted  to  put  into  force  its  former  decree  it  could  have 
been  prevented  from  so  doing  and  compelled  to  follow  the 
mandate  of  the  Supreme  Court  by  an  original  action  in  that 
Court. 

American  Placer  Co.  vs.  Rich,  8  Ida.  570,  69  Pac. 
280. 

Kroetch  vs.  MorQ:an,  10  Ida.  172,  77  Pac.  19. 

The  contention  of  appellants,  therefore,  comes  to  this,  that 
the  watermaster,  a  sub-officer  of  one  of  the  Executive  De- 
partments of  the  State  Government,  was  authorized  arbitrar- 
ily, and  at  his  discretion,  to  put  into  operation  a  decree  which 
had  been  reversed  and  vacated,  and  which  the  lower  Court  it- 
self had  no  power  to  enforce  and  no  warrant  in  law  to  con- 
sider. 

It  follows  from  what  has  been  said  that  the  trial  Court  in 
the  case  at  bar  was  eminently  correct  in  saying  (Trans.,  p.  19) 
that  the  opinion  of  the  Supreme  Court  of  the  State  of  Idaho 
fixes  only  the  dates  of  appropriation  among  the  water  users  on 
Boise  river ;  that  is  to  say,  that  the  opinion  in  question  deter- 
mines the  order  of  priority  among  the  various  water  users  and 
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reverses  the  judgment  in  every  respect  in  which  it  purported 
to  fix  the  amount  of  water  per  acre  necessary  for  irrigation 
purposes  in  Boise  Valley,  or  the  various  amounts  to  be  allotted 
to  the  respective  water  users. 

We  submit  that  appellants'  contention  in  this  regard  should 
be  held  to  be  without  foundation. 

11. 

Under  the  second  sub-division  of  their  argument  at  page  27 
of  their  brief,  appellants  insist  that  their  acts  were  justified 
by  the  statutory  law  of  the  State  of  Idaho  in  force  at  the  time 
said  acts  were  committed.  In  support  thereof,  appellants  print 
in  full,  on  pages  28  to  31  of  their  brief,  Sections  3274  and 
3275  of  the  Idaho  Revised  Codes,  and  on  pages  32  and  33, 
Section  3277  thereof,  all  as  amended  by  the  Session  Laws  of 
Idaho  of  1909  at  page  327  thereof. 

Section  3274  provides  for  the  division  of  the  State  into 
water  districts.  Section  3275  provides,  among  other  things, 
that  the  water  users  within  one  of  such  water  districts  may 
elect  a  watermaster  for  the  district.  Section  3277  provides 
that  said  watermaster  shall  have  certain  powers  and  duties  in 
the  matter  of  the  distribution  of  the  water  supply  of  sucli  water 
district.  Merely  a  casual  reading  of  these  sections  discloses 
that  they,  or  any  one  of  them,  have  no  application  whatever  to 
any  streams  or  other  source  of  water  supply  except  such 
streams  or  sources  of  supply  as  of  which  the  |)riorities  of  ap- 
])ropriation  and  use  have  been  adjudicated  by  courts  of  com- 
petent jurisdiction.  The  closing  i)aragraph  of  Section  3274 
as  amended  is  as  follows : 

"Provided,  that  this  section  shall  not  apply  to  streams 
of  water  sup])lies  whose  priorities  of  appropriation  and- 
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use  have  not  been  adjudicated  by  the  courts  having  juris- 
diction thereof." 

That  is  merely  to  say,  that  no  water  district  can  be  lawfuHy 
created  except  on  condition  that  the  pubhc  stream  or  other 

source  of  water  supply,  to  which  said  district  is  appurtenant, 
shall  have  been  the  subject  of  a  valid  judicial  decree.  It  will 
be  further  noted  that  such  a  decree  must  establish  not  only 
the  priorities,  that  is  to  say,  the  chronological  order,  of  var- 
ious appropriations,  but  also  the  priorities  of  use.  The  prior- 
ity of  use  of  the  waters  of  a  stream  means  nothing  more  nor 
less  than  that  the  holder  of  such  priority  shall  have  the  right 
to  use  a  specified  ainoiinf  of  such  water  before  the  next  later 
appropriator  can  claim  any  right  of  use  whatever  in  such 
waters.  It  is  fully  apparent  from  the  authorities  cited  in  the 
first  division  of  our  argument  that  in  the  case  at  bar  nothing- 
has  been  adjudicated  concerning  the  waters  of  Boise  river 
with  the  bare  exception  of  the  chronological  order  of  appro- 
priation therein.  As  there  pointed  out,  the  Supreme  Court  of 
the  State  reversed  the  judgment  of  the  lower  court  and  sent 
the  case  back  for  a  new  trial  for  the  express  purpose  of  de- 
termining the  ''duty  of  water,"  the  dates  of  the  various  appro- 
priations being  fixed ;  that  is,  the  order  in  which  the  various 
appropriators  were  to  be  allowed  to  use  water  from  the  river. 
A  new  trial  was  ordered  to  determine  how  much  water  should 
be  decreed  to  be  necessary  to  irrigate  one  acre  of  ''bench"  and 
one  acre  of  "bottom"  lands,  respectively.  That  new  trial,  as 
shown  by  the  whole  record  in  this  case,  has  never  been  had. 
When  it  shall  be  had,  a  decree  will  be  entered  fixing  the 
amount  of  water  to  be  taken  from  Boise  river  for  each  acre 
of  land  owned  by  the  appropriators  along  the  river.  That  de- 
cree will  also  provide  in  what  order  such  appropriators  shall 
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divert  such  water  from  the  river.  That  is,  in  effect  the  decree 
will  establish  who  may  first  divert  water  from  the  stream  for 
irrigation  purposes  and  how  much  water  he  will  be  entitled  to 
take  for  each  acre  of  land  by  him  owned.  The  total  amount  of 
water  to  which  he  will  be  thus  entitled  will  be  arrived  at  by 
multiplying  the  amount  per  acre  named  in  that  decree  by  the 
'number  of  acres  of  land  by  him  owned.  Thus,  the  decree 
will  fix  in  each  appropriator  not  only  his  priority  of  appropria- 
fiojh,  but  also  his  priority  of  use.  When  this  is  done.  Section 
3274  may  properly  be  relied  upon  by  the  Board  of  Irrigation  as 
authorizing  it  to  establish  water  districts  in  the  territory  irri- 
gated by  the  Boise  river.  But  until  such  a  decree,  establishing 
both  the  priority  of  appropriation  and  the  priority  of  use, 
shall  have  been  made,  it  is  manifest  that  the  statute  does  not 
authorize  the  creation  of  such  water  districts. 

It  follows  from  what  has  just  been  said  that  there  was  not, 
at  the  time  when  appellants  assumed  to  shut  off  the  water  then 
being  diverted  by  the  Reclamation  Service,  any  lawfully 
authorized  water  district  in  existence  in  the  territory  supplied 
by  the  waters  of  the  Boise  river.  There  was,  and  is  now,  no 
valid  decree  touching  the  all-important  matter  of  use  of  such 
waters  among  the  appropriators,  and  therefore,  under  the 
plain  proviso  of  Section  3274,  that  statute  did  not  in  any  way 
apply  to  the  territory  watered  by  Boise  river.  Such  being  the 
case,  there  was,  under  Section  3275,  no  authority  for  the  elec- 
tion of  the  watermaster.  That  section  provides  that  "all  per- 
sons owning  or  having  the  use  of  an  adjudieafed  right  in  the 
waters  of  the  stream  of  water  supply  comprising  such  district" 
shall  meet  and  elect  a  watermaster.  Since  the  conditions  were 
such  that  a  water  district  could  not  lawfully  be  established  in 
the  territory  in  cjuestion,  it  follows  that  there  was  no  warrant 
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in  law  for  the  election  of  a  watermaster  for  that  territory. 
The  statute  uses  the  words  ''such  district".  It  must  be  read 
in  connection  with  Section  3274  immediately  preceding  it.  The 
word  ''such"  refers  to  the  Districts  authorized  to  be  created 
by  Section  3274,  and  since  there  was  no  lawfully  created  dis- 
trict there  could  be  no  lawful  election  of  a  watermaster.  In 
further  proof  of  what  we  have  just  submitted,  Section  3275 
provides  that  the  watermaster  shall  be  elected  for  such  water 
district.  This  is  for  the  water  district  mentioned  in  the  pre- 
ceding section,  and  no  other.  And  further,  Section  3275  pro- 
vides that  each  person  present  shall  be  entitled  to  one  vote 
provided  that  he  own  or  have  the  use  ''of  any  adjudicated  right 
equal  to  ten  (10)  inches  of  zvater"  in  the  stream  supplying  such 
district  and  also  that  stockholders  in  corporations  shall  be  en- 
titled to  as  many  votes  as  he  shall  have  units  of  ten  inches  of 
water  ''regularly  adjudicated."  Certainly  it  cannot  l)e  con- 
tended, in  the  face  of  the  reversal  of  the  State  trial  court's 
judgment  by  the  Idaho  Supreme  Court,  that  any  water  user 
of  the  Boise  river  had  adjudicated  to  him  ten  inches,  or  any 
other  amount,  of  water.  That  phase  of  the  trial  court's  decree 
was  particularly  and  specifically  the  ground  of  reversal.  There 
was  at  the  time  of  appellants'  interference  with  the  Reclama- 
tion Service  headgate,  no  decree,  nor  any  other  order  of  any 
Court,  (App.  Brief,  p.  9)  in  force  touching  the  question  of  the 
respective  amounts  of  water  to  be  apportioned  among  the  sev- 
eral appropriators,  nor  any  decree  or  order  establishing  the 
amount  per  acre  to  be  used  upon  the  lands  under  irrigation.  It 
follows  that  the  conditions  precedent  to  the  application  of 
Sections  3274  and  3275  of  the  Idaho  Re^^sed  Codes  had  not 

been  fulfilled,  and,  therefore,  these  sections  have  no  bearing 
upon  the  case  at  bar. 
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The  same  is  true  of  Section  1^277 .  A  reading  of  that  sec- 
tion, so  much  rehed  upon  by  appellants — in  fact,  it  is  their  en- 
tire justification  and  defense — will  show  that  the  watermaster 
therein  referred  to  means  the  watermaster  to  be  elected  under 
Section  3275,  by  the  persons  each  owning  an  adjudicated  water 
right  equal  to  ten  inches  of  water,  in  the  water  districts  to  be  es- 
tablished pursuant  to  the  conditions  of  Section  3274.  What  we 
have  already  said  applies  with  equal  force  to  Section  3277.  The 
watermaster's  authority  all  depended  upon  the  existence  of  the 
conditions  laid  down  in  Section  3274.  These  conditions  being- 
absent,  there  was  no  water  district,  and,  therefore,  no  water- 
master.  The  fact  that  he,  together  with  the  state  authorities, 
considered  himself  as  having  such  title,  does  not  alter  the  fact 
that,  as  a  matter  of  law,  both  district  and  master  were  non-ex- 
istent. 

Appellants  contend  that  the  trial  court  in  the  case  at  bar 
committed  prejudicial  error  because  it  appears  from  his  opin- 
ion rendered  on  demurrer  that  he  quoted  to  some  extent  from 
Sectifons  3274,  3275  and  3277  as  they  were  enacted  by  the 
adoption  of  the  Idaho  Revised  Codes  by  the  Legislature  of 
1909,  and  did  not  take  into  consideration  the  fact  that  the 
same  Legislature,  a  few  weeks  later,  re-enacted  the  statutes  in 
amended  form.  It  is  true  that  the  trial  court  did  confuse  those 
statutes.  Possibly  he  did  not  take  into  consideration  the  ])ro- 
clivity  of  the  Idaho  Legislature  in  the  matter  of  amendments; 
])robably  he  assumed  that  having  adopted  the  Revised  Codes 
at  the  opening  of  the  session  in  January,  1909,  the  Legisla- 
ture had  been  content  to  let  those  statutes  stand  for  at  least  the 
brief  sixty  day  i)eri()d  which  the  law  prescribes  as  its  session. 
In  any  event,  by  a  comparative  reading  of  the  statutes  as  they 
appear     in     the     Revised  Codes  and  in  their  amended   form 
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in  the  Session  Laws  of  1909,  it  will  appear  that  no  prejudi- 
cial error  was  committed  in  confusing  the  two.  The  statutes 
in  amended  form  merely  make  more  definite  and  specific  what 
was  undoubtedly  their  plain  intendment  as  they  were  origin- 
ally enacted.  When  the  original  statutes  were  enacted  in  1903, 
they  being  then  identically  as  they  appear  in  the  Revised  Codes 
of  1909,  (see  Historical  Foot  Note  to  Sees.  3274,  3275  and 
Zlll  Ida.  Revised  Codes),  the  obvious  intent  thereof  was  that 
the  various  localities,  each  irrigated  by  a  pul^lic  stream  or 
source  of  supply,  should  be  respectively  made  water 
districts  as  fast  as  the  rights  of  the  water  users 
in  said  localities  should  be  adjudicated  by  the  courts 
of  the  State.  It  most  certainly  was  not  the  intent 
of  the  Legislature,  to  vest  arbitrary  discretion  in  the 
matter  of  regulation  of  water  rights,  in  a  sub-executive 
officer  such  as  a  watermaster  or  water  commissioner.  The 
statutes,  as  amended  by  the  Session  Laws  of  1909,  as  we  have 
already  fully  pointed  out,  only  make  this  intent  more  specific 
and  definite.  Also,  it  appears  that  the  opinion  on  demurrer 
was  rendered  October  11,  1913,  (Trans.,  p.  19)  while  the  trial 
on  the  merits  was  had  in  the  summer  of  1915  (Trans.,  p.  79). 
It  is  not  to  be  presumed  that  the  court  was  under  any  misap- 
prehension as  to  the  condition  of  the  Idaho  statutes  at  the  time 
of  the  trial.  He  was  undoubtedly  informed  of  their  amend- 
ed condition.  Therefore,  appellants  were  not  in  any  way  pre- 
judiced by  the  court's  original  confusion  of  the  statutes.  In 
fact,  what  he  said  concerning-  the  statutes  in  his  opinion  on 
demurrer  is  ecfually  and  more  forcibly  applicable  to  the 
amended  statutes  than  to  the  originals. 

Appellants  contend  that  they  were  not  only  acting  ''in  the 
rightful   exercise  of   their  official   discretion,"  but  that  thev 
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were  carrying  into  effect  the  positive  "mandate  of  the  law." 
(Brief,  p.  35.) 

We  have  ah-eady  shown  by  an  analysis  of  the  statutes  in 
question,  that  an  adjudication  of  the  water  rights  on  a  given 
stream  is  an  indispensable  condition  precedent,  not  only  to  the 
authority  and  duties  of  a  watermaster,  but  to  the  very  exist- 
ence of  a  water  district  and  of  the  watermaster  himself.  If 
appellants  mean  to  say,  by  the  statement  in  their  brief  just  re- 
ferred to,  that  the  watermaster  derives  his  authority  from  the 
statutes  referred  to  i^^ifhouf  the  existence  of  any  judicial  de- 
cree, a  further  conclusive  answer  can  be  made  to  their  conten- 
tion. If  the  statutes  mean  what  they  construe  them  to  mean, 
they  are  plainly  unconstitutional  in  that  they  vest  in  the  water- 
master  the  power  to  deprive  a  water  user  of  property  without 
due  process  of  law.  In  the  absence  of  a  judicial  decree,  the 
only  construction  of  these  statutes  by  which  they  could  l:)e- 
come  operative,  is  that  the  watermaster  is  authorized  to  de- 
lix'er,  'or  to  refuse  to  deliver,  water  to  a  given  water  user,  in 
his  own  discretion.  He  is  advocate,  judge  and  jury.  Appar- 
ently appellants  were  driven  to  this  conclusion  by  the  force  ot 
their  own  argument,  when  they  say,  at  the  top  of  page  3S  of 
their  brief,  and  on  the  next  to  the  last  page  thereof,  that  the 
watermaster  was  authorized  to  close  the  headgates  of  tlic 
Reclamation  Ser\'ice,  //  ///  his  jitdi^iiicnf  he  found  it  neces- 
sary. 

The   right   to  use   water   for  a  beiielicial   purpose  is  a 
property  right.  * 

M()nt])elier  Mill  Co.  vs.  Mont])elier, 

19  Ida.  212,  113  Pac.  741. 
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A  water  right  is  real  property  api)urtenant  to  the  land 
irrigated  therel)y. 

Taylor  v.  Hulett,  15  Ida.  265,  19  L.  R.  A.  ( N.  S.  ) 
535,  97  Pac.  37. 

Neilson  v.  Parker,  19  Ida.  727,  115  Pac.  488. 

Card  V.  Thompson,  21  Ida.  485,  123  Pac.  497. 

In  view  of  the  foregoing  citations,  stating  the  law  under 
which  water  rig-hts  are  characterized  and  exercised  in  Idaho, 
we  respectfully  inquire,  since  when,  and  pursuant  to  what 
principle  of  English  law,  has  it  been  held  that  a  party's  real 
property  rights  may  be  determined,  and  their  exercise  be  con- 
trolled, by  a  minor  executive  officer? 

Concerning  the  power  of  the  State  Legislature  to  provide 
for  the  arbitrary  regulation  of  property  rights  without  proper 
notice  to  the  owners  thereof  and  without  proper  judicial  pro- 
ceedings, the  Supreme  Court  of  Idaho  has  said : 

''There  is  no  doubt  that  the  Legislature  has  power  to 
regulate,  to  a  certain  extent,  the  use  of  private  property 
under  what  is  denominated  the  police  power  of  the  State. 
But  under  the  act  in  question  it  has  attempted  to  go  be- 
yond its  legitimate  police  power  and  sought  to  determine 
private  rights  to  private  property,  without  due  process  of 
law,  which  it  is  prohibited  from  doing  by  the  fourteenth 
amendment  of  the  Federal  constitution  and  that  provi- 
sion of  our  State  constitution  which  provides  that 
no  person  shall  be  deprived  of  life,  liberty  or  prop- 
erty except  b}^  due  process  of  law.  If  we  were  to  con- 
cede that  said  provisions  were  intended  as  a  police  regu- 
lation, we  could  not  permit  the  settlement  of  adverse  in- 
terests or  titles  to  private  property  without  reasonable 
notice  to  the  parties  interested.''  (Italics  ours.) 

Bear  Lake  County  v.  Budge, 
9  Ida.  703. 
75  Pac.  614. 


22 

A  reading  of  the  last  cited  case  will  disclose  that  the  statutes 
there  held  to  be  unconstitutional  were  far  more  consonant  with 
the  provisions  for  due  process  of  law  than  the  statutes  here 
luider  discussion,  if  they  are  to  be  construed  as  requested  by 
appellants. 

An  action  to  fix  the  extent  and  priority  of  water  rights 
is  in  the  nature  of  an  action  to  quiet  title.  Taylor  vs. 
HiiUett,  supra. 

Under  appellants'  contention,  the  power  to  determine  the 
priority  and  extent  of  water  rights  on  the  Boise  river,  which 
the  Idaho  Supreme  Court  has  said  are  real  property  and  the 
proper  subject  of  an  action  to  quiet  title,  would  be  vested  in 
the  executive  branch  of  the  State  government,  and  the  per- 
formance of  such  function  delegated  to  a  minor  appointive 
officer. 

The  proper  procedure  to  secure  relief  against  inter- 
ferance  with  a  water  right  is  to  initiate  proceedings  look- 
ing to  the  injunction  of  the  courts  against  such  interfer- 
ence. 

Moe  vs.  Harger,  10  Ida.  302,  77  Pac.  645. 

If  the  ap])ropriators  of  the  waters  of  Boise  river,  whose 
rights  were  prior  to  those  of  the  Reclamation  Service,  were  in 
need  of  protection  from  the  interference  of  the  Reclan^.atioii 
Service  officials,  they  should  have  asked  a  Court  of  competent 
jurisdiction  to  enjoin  such  interference.  Such  a  proceeding 
would  be  ''orderly"  and  outside  the  "rule  of  force."  even  as 
contended  for  in  appellants'  brief.      (Page  25.) 

And  finally,  a  watermaster's  proper  guide  in  the  dis- 
tribution of  the  waters  of  a  stream  is  a  decree  fixing  the 
respective  rights  of  the  appropriators  therein.  It  is  not 
his  duty  to  look  beyond  the  decree. 

Stetham  vs.  Skinner,  11    Ida.  374,  ?>2  Pac.  451. 
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It  will  be  observed  that  this  last  case  was  decided  nnder 
Section  3275  as  enacted  in  1903,  which  section,  as  we  have 
already  pointed  out,  was  re-enacted  without  change  in  the  Re- 
vised Codes  of  1909,  and  which  section  is  not  changed  as  to  the 
purport  or  effect  thereof  by  the  amendment  of  1909,  but  is  only 
made  more  definite  and  specific.  We  take  it  that  under  that 
section,  and  under  section  3277,  a  watermaster's  ''duties"  and 
his  "powers"  are  synonymous.  If  a  "power"  is  granted  him, 
it  is  his  "duty"  to  exercise  such  power.  The  statute  performs 
the  double  function  of  defining  his  powers  and  of  imposing 
upon  him  the  duty  to  exercise  such  powers.  Therefore,  if,  as 
the  State  Supreme  Court  has  said  in  the  last  cited  opinion,  it 
is  not  his  duty  to  look  beyond  a  decree  of  the  water  rights 
under  his  control,  neither  is  it  in  his  power  to  look  beyond  such 
decree.  Which  is  merely  to  show  in  another  form  what  we 
have  already  said,  to-wit :  that  in  the  absence  of  a  decree  of 
the  water  rights  in  a  stream,  there  is  no  function  for  a  water- 
master  to  execute,  and  no  provision  in  law  for  his  existence. 

And  finally,  we  again  call  attention  to  the  fact  that  Fanners 

Co-Op.  Diteh  Co.  vs.  Riverside  Irrigation  Distriet,  rehed  upon 

by  appellants,  was  reversed  and  sent  back  to    the     Supreme 

•Court  for  a  new  trial.     As  appears  from  the  entire  transcript 

of  the  evidence  in  this  case,  it  has  been  in  court  ever  since, 

pending  such  new  trial.     If  the  parties  to  that  suit,  who  were 

all  of  the  appropriators  of  Boise  river  whose  rights  are  prior 

to  those  of  the  United  States,  had  wished  to  form  a  district 

and  to  place  the  distribution  of  water  in  that  district  in  the 

hands  of  a  watermaster,  the  courts  have  been  open  to  them  all 

these  years  to  hold  such  new  trial  and  to  procure  such  decree, 

under  which  a  district  could  properly  be  formed  in  which  a 
watermaster  could  properly  act  within  the  provisions  of  the 
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statutes  in  question.  Not  having  clone  so,  they  cannot  com- 
plain because  the  watermaster  is  unauthorized  to  act;  in  fact, 
they  are  not  complaining.  Nor  can  these  appellants  claim  any 
immunity  from  the  law  which  holds  them  responsible  as  tres- 
passers and  tort-feasors  upon  the  property  of  the  United 
States. 

III. 

Under  this  head  we  group  our  argument  in  reply  to  sub- 
division III.  and  IV.  of  appellants'  brief,  pp.  36  and  40. 

In  sub-division  III.  of  their  brief,  page  36,  appellants  con- 
tend that  the  trial  court  in  the  case  at  bar  was  without  juris- 
diction to  hear  the  case,  on  account  of  the  fact  that  there  was 
pending  the  state  courts  the  case,  already  fully  discussed,  which 
was  intended  to  procure  a  decree  fixing  the  water  rights  of  all 
appropriators  of  Boise  river  whose  rights  were  prior  to  those 
of  the  United  States.  Also,  that  the  trial  court,  in  order  to  dc- 
side  this  case,  was  under  the  necessity  of  making  findings  as 
to  the  water  rights  of  all  of  these  prior  appropriators. 

As  stated  on  page  6  of  appellants'  brief,  the  United  States 
was  not  a  party  to  the  action  in  State  court  referred  to.  By 
the  most  elementary  principles  of  law,  it  was  not,  therefore, 
bound  in  any  way  by  that  action,  so  far  as  a  determination  of 
the  extent  of  its  own  rights  was  concerned.  And  since  the  case 
at  bar  is  based  exclusively  upon  a  violation  of  the  rights  of  tho 
United  States,  it  is  idle  to  talk  V)f  the  case  in  State  court  as 
l>eing  a  bar  to  the  prosecution  of  this  action.  Further,  the 
United  States  District  Court  was  the  proper  forum  in  which  to 
hear  ''all  suits  of  a  civil  nature,  at  common  law  or  in  equity, 
brought  by  the  United  States." 

United  States  Judicial  Code,  Sec.  24. 
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•The  United  States  would  not  have  been  a  proper  party  to  the 
action  in  State  Court,  had  it  been  attempted  to  make  it  a  party. 
The  United  States  is  the  sovereign  power.  The  sovereign 
cannot  be  sued  without  specific  consent  to  that  effect.  There 
is  nowhere  to  be  found  the  consent  of  the  United  States  to  its 
being  sued  in  a  State  Court;  and  when  the  United  States  ap- 
pears as  a  party  plaintiff,  the  proper  tribunal  is  the  United 
States  Court,  as  shown  by  the  Section  of  the  Judicial  Code 
above  cited.  See  also  United  States  v.  Sayzvard,  160  U.  S. 
493. 

So  far  as  a  finding  of  the  trial  Court  in  this  case  as  to  prior 
rights  in  the  river  is  concerned,  such  a  finding,  if  necessar\'  at 
all,  would  be  merely  incidental  and  not  in  any  sense  an  ad- 
judication of  the  rights  of  prior  appropriators  which  would  be 
binding  upon  them.  No  attempt  was  made  to  obtain  such  a 
decree,  and  no  such  a  decree  was  asked  for  in  the  bill.  The 
bill  and  the  supplement  thereto  merely  prayed  that  defendants 
be  enjoined  from  interference  with  the  government's  water 
rights,  and  that  damages  be  given  for  such  interference,  if 
committed  (Trans.,  pp.  15  and  68).  There  is,  therefore,  no 
virtue  in  appellants'  contention  that  the  trial  Court  was  without 
jurisdiction.  Appellants  cite  on  page  39  of  their  brief  the 
authorities  upon  which  they  rely  in  this  regard,  to  the  effect 
that  where  two  suits  involve  the  same  subject  matter,  of  which 
subject  matter  the  State  and  Federal  Courts  have  concurrent 
jurisdiction,  the  Court  which  first  acquires  jurisdiction  will 
retain  it  to  the  end  of  the  litigation.  As  pointed  out,  the  suit 
in  State  Court  did  not  in  any  way  involve  the  rights  of  the 
United  States,  while  the  case  at  bar  in  Federal  Court  involved 
the  rights  of  the  United  States  and  nothing  else.  Therefore, 
the  subject  matter  is  not  the  same,  nor  is  the  jurisdiction  con- 
current. 


In  subdivision  IV.  of  their  brief,  appellants  contend  that -the 
bill  of  the  United  States  does  not  allege  that  it  was  rightfully 
entitled  to  the  water  which  it  was  diverting  on  July  11,  1913, 
and  that,  therefore,  the  bill  did  not  state  a  cause  of  action. 
They  cite  authority  for  the  proposition  that  in  an  acfian  for 
damages  for  injuries  to  water  rights  the  plaintiff  should  al- 
lege ownership  or  right  of  possession  therein.  A  sufficient 
answer  to  this  proposition  is,  that  this  is  an  equity  suit  in 
which  the  principal  relief  sought  was  an  injunction  preventing* 
appellants  from  interfering  with  the  property  rights  of  the 
United  States,  and  asking  that  damages  be  awarded  as  inci- 
dental to  the  principal  cause  of  action.  This  is  not,  therefore, 
an  action  for  damages.  It  is  a  suit  for  equitable  relief.  Hav- 
ing taken  jurisdiction  of  the  suit  for  one  purpose,  the  trial 
Court,  imder  the  familiar  rule  of  equity  procedure,  retained 
jurisdiction  for  all  purposes,  and,  therefore,  heard  the  case  in 
the  matter  of  the  damages  prayed.  "Equity  does  not  make 
two  bites  of  a  cherry.'' 

Appellants  also  contend  that  the  United  States  has  failed 
to  establish  its  right  to  the  use  of  the  water  of  which  it  claims 
to  have  been  deprived.  Without  discussing  this  argument  in 
full,  it  will  be  observed  that  the  argument  centers  about  a 
tabulation  appearing  on  page  51  of  appellants'  brief.  This 
tabulation  purports  to  show  that  from  July  11th  to  July  18lli 
there  was  not  sufficient  water  in  Boise  river  to  supply  the  ap- 
propriators  whose  rights  were  prior  to  those  of  the  United 
vStates,  and  that,  therefore,  the  United  States  was  not  entitled 
to  the  use  of  any  water  whatever  during  that  period.  The  dif- 
ficulty about  this  tabulaticMi  is,  that  it  is  supported  by  neither 
the  facts  nor  the  law. 

In  column  5  of  said  tabulation  appear  figtrrcs  which  ])ur- 


port  to  represent  the  number  of  second  feet  to  which  the  ap- 
propriators,  prior  in  time  to  the  United  States,  were  entitled 
during  said  period.  The  data  for  these  figures  is  taken  from 
plaintiff's  Exhibit  G.  Exhibit  G  is  the  Stewart  decree,  which 
is  the  decree  which  was  reversed  in  Fanners  Co-Op.  Ditch  Co. 
vs.  Riverside  Irrigation  Dist.,  16  Ida.  525,  heretofore  dis- 
cussed (Trans.,  p.  93).  Therefore,  appellants  have  based  their 
statement  as  to  the  amount  of  water  to  which  prior  appro- 
priators  were  entitled  before  the  United  States  should  become 
entitled  to  any,  on  a  decree  which  was  specifically  reversed  and 
set  aside  years  before  the  time  appellee's  cause  of  action  arose. 
Further,  the  Supreme  Court  of  Idaho,  as  before  set  forth,  has 
said  concerning  that  decree,  on  which  appellants  now  rely  for 
their  data  in  said  tabulation,  that  they  are  satisfied  that  the 
amounts  of  water  thereby  decreed  to  the  prior  appropriators 
in  that  suit  are  excessive.  It  plainly  appears,  in  view  of  this, 
that  appellants'  tabulation  contains  a  gross  mis-statement  in 
column  5  thereof. 

It  is  the  settled  law  of  Idaho  that  the  waters  of  the 
State  available  for  irrigation  purposes  shall  be  subjected, 
as  a  matter  of  law,  to  the  highest  and  greatest  duty  pos- 
sible. 

VanCamp  vs.  Emery,  13  Ida.  202.  89  Pac.  752. 

Niday  vs.  Barker,  16  Ida.  7?^,  101  Pac.  254. 

Farmers  Co-Op.  Ditch  Co.  vs.  Riverside  Irrigation 
Dist.,  supra 

Washington     State     Sugar     Co.   vs.    Goodrich,   J:7 
Ida.  — ,  147  Pac.  1073. 

Therefore,  since  the  waters  of  Boise  river  were  required  by 
law  to  perform  the  greatest  possible  duty,  that  is  to  say,  that 
a  given  amount  of  land  shall  be  irrigated  by  the  least  possible 
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water,  and  since,  as  before  pointed  out,  the  Supreme  Court  has 
said  that  the  identical  water  users  to  which  plaintiff's  tabula- 
tion refers,  in  column  5  thereof,  are  not  entitled  to  the  amount 
of  water  granted  them  in  the  Stewart  decree,  it  follows  ne- 
cessarily that  appellants'  statement  of  the  amount  to  which 
those  water  users  are  entitled,  being  based  upon  the  original 
Stewart  decree,  is  incorrect,  as  a  matter  -of  both  fact  and  law. 
We  insert  herein  a  table,  on  the  following  page,  which  shows 
the  total  flow  of  water  in  the  river  at  Highland  Station,  which 
station  is  above  the  points  of  diversion  of  the  United  States 
and  all  other  water  users  on  the  river,  on  each  day  from  July 
11th  to  July  18th,  inclusive.  (See  table,  columns  1  and  2. )  Also 
the  amount  which  appellants  allowed  to  flow  in  the  govern- 
ment canal  on  each  of  said  dates.  (Column  3.)  The  total 
amount  available  to  supply  all  of  the  water  users  whose  rights 
were  prior  to  those  of  the  United  States.  (Column  4).  The 
total  amount  to  which  all  of  said  prior  appropriators  were  en- 
titled. (Column  5).  The  prior  rights  which  were  supplied 
during  said  period  by  the  government  canal.  (Column  6).  A 
net  total  of  prior  rights  to  be  supplied  ofhcrK'isc  than  by  the 
government  canal.  (Column  7).  The  surplus  of  water  which 
would  have  been  flowing-  in  Boise  river  on  each  of  said 
dates,  after  all  prior  rights  aud  the  government  rights  had  l)een 
supplied.     (Column  8). 

Columns  1,  2  and  3  in  the  foregoing  table  coincide  with  the 
same  columns  in  appellants'  tabulation.  Column  4  coincides 
with  the  same  column  in  ap]>ellants'  tabulation,  cxcei)t  that  to 
the  amount  as  given  for  each  day  of  said  i)eri()(l  in  appellants* 
tabulation  as  being  availa])le  for  supplying  prior  rights,  we 
have  added  the  amount  of  the  additional  flow  coming  into 
Hoise  river  below  the  point  of  intake  of  tlie.goxernnicir.  canal. 
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due  to  return  flow,  seepage  and  tributary  flow,  which  addi- 
tional amount   is  not  shown  in  appellants'  tabulation        -liis 
amount  totals  551  second  feet  as  an  average  for  each  day  cov- 
ered by  the  two  tabulations.     Appellants  practically  concede 
the  correctness  of  this  estimate  of  the  return  flow  (App.  brief 
p.  53).    They  state,  however,  that  this  estimate  ''would  be  ex- 
ceedingly liberar'  to  the  United  States.    This  is  an  error.     Not 
only  does  the  testimony  in  the  transcript,  page  132,  show  this, 
but  also  the  testimony  of  A.  V.  Tallman,  not  an  employe  in  the 
government  service,  but,  on  the  contrary,  a  special  deputy  from 
the  State  Engineer's  office,  shoAvs  that  the  return  flow  into 
Boise  river  below  the  government  canal  and  available  to  all 
others,  during  the  month  of  July  runs  all  the  way  from  600  to 
827  second  feet.     (Trans.,  pp.  144  and  115).     Such  being  the 
case,  it  is  very  clear  that  the  total  amount  available  to  appro- 
priators  whose  rights  are  prior  to  those  of  the  Uniled  States 
should  be  arrived  at  by,  first,  substracting  from  the  fatal  flow 
of  the  river,  above  all  of  the  points  of  diversion,  (Column  2) 
the  amount  diverted  by  the  government  canal,  which  is  the 
first  canal  to  take  water  from  the  river,  (Column  3)  ;  and,  se- 
cond, to  the  remainder  thus  arrived  at  must  be  added  the  addi- 
tional amount  of  water  which  flows  into  Boise  river  below  the 
intake  of  the  government  canal,  which  additional  amount  is 
conservatively  estimated  at  551  second  feet.     We  have,  there- 
fore, to  (juote  one  instance,  on  July  11th,  2420  second  feet  as 
the  total  flow  of  Boise  river  al)()ve  all  i)()ints  of  intake,  minus 
261  second  feet,  the  amount  allowed  by  api)ellants  to  flovr  in 
the  government  canal  on  said  date,  equalling  2159  second  feet, 
the  balance  of  the  total  flow  remaining  after  the  governnrent 
canal  had  taken  out  the  stated  amount;  in  addition  to  this  l)al- 
ance  there  flowed  into  the  river  at  different  j)oints  below  the 
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government's  point  of  intake,  so  as  to  be  available  to  all  other 
appropriators  taking  from  the  river  below  the  government 
canal,  which  includes  aU  other  than  the  government,  551 
second  feet;  2159,  the  said  balance,  plus  551,  the  said  addi- 
tional or  auxiliary  flow,  equals  2710  second  feet,  the  total 
amount  available  to  supply  the  appropriators  along  the  river 
exclusive  of  the  amount  allowed  to  flow  in  the  government 
canal  on  said  date.  We  submit  that  these  figures  are  indisput- 
ably correct. 

The  next  inquiry  is  naturally  as  to  the  total  amount  reason- 
ably necessary  to  supply  the  rights  prior  to  those  of  the  gov- 
ernment. It  will  be  observed  that  the  period  of  time  covered 
by  these  tabulations  lies  in  the  latter  part  of  the  irrigation  sea- 
son. Every  year  since  the  reversal  of  the  Stewart  decree  by 
the  Supreme  Court,  the  appropriators  along  Boise  river  had 
used,  during  the  latter  half  of  the  irrigation  season,  six-tenths 
of  an  inch  per  acre  of  land.  (App.  brief,  p.  9).  Inasmuch  as 
there  is  no  dispute  that  this  amount  has  been  found  to  be  ample 
for  the  needs  of  the  appropriators,  and  in  view  of  the  settled 
law  of  Idaho,  hereinbefore  set  forth,  to  the  effect  that  land 
shall  be  irrigated  with  the  least  possible  amount  of  water,  it 
follows  as  an  inevitable  conclusion,  first,  that  these  prior  ap- 
propriators were  entitled  only  to  the  least  amount  of  water  ne- 
cessary for  their  use,  and  second,  that,  as  proven  by  past  ex- 
perience extending  over  a  period  of  years,  six-tenths  of  an 
inch  per  acre  was  ample  for  their  needs.  The  Stewart  decree 
fixed  one  inch  per  acre.     The  amount  really  necessary  was,  as 

just  pointed  out.  six-tenths  of  one  inch  per  acre.  Therefore, 
the  amount  really  necessary  for  all  prior  appropriators  was  six 
tenths  of  the  total  amount  decreed  by  the  Stewart  decree.  And 
since  this  total  amount  necessary  for  prior  rights  shown  in  ap- 
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pellants'  tabulation  is  the  total  anionnt  allowed  by  the  Stewart 
decree  (App.  brief  page  52),  it  follows  that  appellants'  figures 
in  this  respect  are  erroneous,  and  that  to  arrive  at  the  correct 
figures  there  should  be  taken  six-tenths  of  2755  second  feet, 
the  amount  set  forth  by  appellants,  or  1653  second  feet,  as 
being  the  total  amount  necessary  to  supply  all  rights  prior  to 
those  of  the  government.  Accordingly,  our  tabulation  shows 
this  amount  in  column  5  thereof. 

On  each  day  of  the  period  covered  by  these  tabulations,  one 
of  the  prior  rights  was  carried  through  the  government  canal, 
to-wit :  that  of  the  New  York  Canal  Company.  This  was 
done  pursuant  to  the  government's  contract  to  that  effect  with 
the  Canal  Company  (Trans.,  pp.  88-90).  Therefore,  in  each 
day's  calculations  the  amount  so  carried  for  the  Canal  Com- 
pany should  be  eliminated  from  the  amount  necessary  to  sup- 
ply the  rights  prior  to  those  of  the  government.  Accordingly, 
we  have  subtracted  the  respecti\'e  amount  so  carried  by  the 
government  canal,  as  shown  by  column  6  of  our  tabulation  for 
each  day,  from  the  total  amount  necessary  to  supply  prior 
rights,  which  total  was  1653  second  feet.  For  instance,  on 
July  11th  the  government  canal  carried  219  second  feet  for  the 
New  York  Canal  Company.  Tliis  amount  subtracted  from  1653 
second  feet  leaves,  for  July  11th,  1434  second  feet  as  the  net 
total  amount  of  water  necessary  to  supply  prior  rights  other 
than  tho.se  of  the  New  York  Canal  Company  (Column  7). 
On  the  same  date,  the  total  amount  over  and  above  the  amount 
allowed  to  flow  in  the  government  canal  by  appellants,  (wail- 
ablc  for  supplying  all  rights  prior  to  those  of  the  government 
after  deducting  the  amount  in  the  government  canal,  was  2710 
second  feet  (Column  4).  But  after  deducting  from  the  total 
amount  necessary  to  supply  all  prior  rights,  219  second  feet. 
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we  found,  as  shown  above,  that  only  1434  second  feet  was 
necessary  to  supply  all  remaining  prior  rights  (Column  7). 
Available  for  this  purpose,  we  have  on  the  same  date  2710 
second  feet  (column  4).  There  was,  therefore,  on  that  date  a 
surplus  of  1276  second  feet  over  and  above  the  amount 
which  appellants  permitted  to  flow  in  the  government  canal 
and  the  total  amount  necessary  to  supply  all  rights  prior  to 
those  of  the  government.  In  the  same  manner,  it  is  shown  by 
our  tabulation  that  there  was  a  surplus  on  each  day  of  the  en- 
tire period.  The  smallest  surplus  was  on  July  17,  604  second 
feet. 

Turning  now  to  the  evidence  in  this  case,  it  is  shown  that 
the  amount  to  which  the  Reclamation  Service  claimed  to  be 
entitled  for  each  day  of  this  period  was  980.4  second  feet. 
(Trans.,  pp.  87  and  97).  It  will  be  further  noted  that  the 
amount  to  which  the  government  was  prima  facie  entitled  by 
the  State  Engineer's  license  was  1647  second  feet  (Trans., 
See  plaintiff's  Exhibit  E  and  Trans.,  p.  97).  The  govern- 
ment was  not  claiming  a  right  to  divert  the  total  amount  for 
which  the  State  Engineer  had  issued  his  permit  and  license, 
nor  anything  like  that  amount.  980.4  is  six-tenths  of  1647. 
Therefore,  the  government  was  following  the  precedent  as 
followed  by  all  other  water  users  along  the  river  for  years 
previous,  and  was  taking  only  six-tenths  of  the  amount  to 
which  it  was  licensed.  This  is  the  same  proportion  as  that  to 
which,  as  shown  earlier  in  this  branch  of  the  argument,  others 
were  entitled.  Also  it  will  be  remembered  that  out  of  this 
six-tenths  of  its  licensed  amount  the  government  was 
delivering  to  the  New  York  Canal  Company  all  tiie 
way  from  219  to  277  second  feet  (Trans.,  p.  98). 
It  was  not,  therefore,  getting  even  as  much  as  six- 
tenths     of     the     amount     to     which     it     was     licensed.       It 
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was,  in  fact,  g-etting  considerably  less  than  half  of  that  amount 
for  its  own  use. 

Turning  again  to  our  tabulation  previously  discussed,  it 
will  be  observed  that  during  ever}^  day  of  the  period  of  time 
covered  by  that  tabulation  there  was  enough  water  to  supply 
all  prior  rights  with  the  amount  to  which  they  were  entitled, 
and  to  leave  on  each  day  a  surplus  more  than  sufficient  to  fur- 
nish the  government  the  difference  between  980.4  second 
feet,  which  it  claimed,  and  the  amount  which  appellants  al- 
lowed to  run  in  its  canal.  For  instance,  the  smallest  surplus 
was  on  July  17th.  On  that  day  the  government  was  allowed 
by  appellants  487  second  feet  of  water.  It  claimed  the  use 
of  980.4  second  feet.  To  make  up  this  amount,  it  would  have 
been  necessary  to  add  to  the  487  second  feet,  actually  allowed 
to  run  in  the  canal,  an  additional  amount  of  493.4  second  feet. 
Inasmuch  as  there  was  enough  water  in  the  river  to  supply  all 
prior  appropriators  and  to  leave  a  surplus  of  604  second  feet, 
it  follows  that  out  of  this  surplus  the  additional  493.4  second 
feet  claimed  by  the  government  could  have  been  furnished  and 
still  leave  in  the  river  a  surplus  above  all  rights  of  110  second 
feet. 

It  will  be  further  observed  that  the  amount  claimed  by  the 
government,  980.4  second  feet,  was  arrived  at  by  an  agree- 
ment with  the  prior  appropriators,  or  their  attorneys,  entered 
into  between  them  and  the  officers  of  the  Reclamation  Serv- 
ice (Trans.,  pp.  97,  99,  102).  Up  to  the  time  that  appellants 
and  other  State  officials  arrogated  to  themselves  the  right  to 
trespass  upon  and  take  charge  of  the  property  of  the  United 
States,  and  to  place  gun  men  on  guard  over  the  same,  (Trans., 
p.  107),  the  Reclamation  Service  and  the  other  appropriators 
along  the  river  were  working  together  in  an  entirely  peace- 


' 35 

fnl  and  orderly  manner.  The  claims  of  the  government  were 
more  than  fair,  inasmuch  as  the  Reclamation  Service  was 
taking  proportionately  much  less  water  than  it  w^as  willing  to 
concede  to  the  other  appropriators.  There  was,  at  all  times, 
ouificient  water  in  the  river  to  supply  all  needs.  This  is  abun- 
dantly shown  by  the  foregoing  portion  of  our  brief,  and  while 
we  do  not  for  a  moment  concede  that  it  was  necessary,  as  a 
matter  of  law,  to  prove  the  extent  of  the  United  States' 
rights,  or  anything  further  than  simply  possession  thereof,  in 
view  of  the  fact  that  appellants  were  tort-feasors  and  intrud- 
ers without  any  justification  whatever,  (see  within),  yet  we 
submit  that  it  plainly  appears  from  the  foregoing  that  the 
United  States  was  abundantly  entitled  to  all  the  water  that  it 
was  claiming  during  the  period  in  question. 

We  wish  further  to  point  out,  in  connection  with  sub- 
divisions 3  and  4  of  appellants'  brief,  that  inasmuch  as  there 
was  no  subsisting  decree  fixing  the  rights  of  use  in  the  waters 
of  Boise  river,  appellants  had  no  justification  under  the  stat- 
utes relied  on,  as  heretofore  shown,  and  that,  therefore,  they 
were  mere  trespassers  and  tort-feasors.  The  fact  that  they 
claim  to  have  acted  under  orders  is  no  justification. 

28  A.  and  E.  Enc.  569.     (Second  edition). 
Mitchell  vs.  Harmony,  113,  How.  (U.  S.)   115. 

Neither  was  any  advice  of  the  Attorney  General's  office  or  of 
other  counsel  any  defense. 

28  A.  and  E.  Enc.  561. 

As  said  in  Raleigh  I's.  Goschcu,  1  Ch.  73, 

"li  any  person  commits  a  trespass  (I  use  that  word 
advisedly  as  meaning  a  wrongful  act  or  one  not  justi- 
fiable) he  cannot  escape  liability  for  the  offense,  he  can- 
not prevent  himself  being  sued,  merely  because  he  acted 
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in  obedience  to  the  order  of  the  Executive  Government  or 
of  any  officer  of  State." 

Nor  is  a  plaintiff  in  an  action  a§*ainst  a  mere  trespasser  under 
au}^  need  to  prove  his  title  to  the  property  trespassed  upon. 
Possession  being"  admitted,  as  in  this  case,  this  is  sufficient 
foundation  for  the  action.  If  the  defendant  claims  title  in 
himself  as  a  defense,  the  burden  of  proof  in  that  respect  is  on 
him. 

28  A.  and  E.  Enc.  601. 

Bare  possession  in  a  plaintiff  is  sufficient  in  an  action  for 
trespass  to  realty  against  a  mere  intruder.  He  cannot,  posses- 
sion being  shown,  question  plaintiff's  title. 

28  A.  and  E.  Enc,  573  ct  scq. 
And  authorities  there  cited. 

As  said  in  Graham  vs.  Pcaf,  1  East.  244, 

''Any   possession    is   a    legal    possession    as   against    a 
wrong-doer.'^ 

And  in  2  Wheat.  Schi'.  1018, 

''Even   a      tortious   possession   will      support   trespass 
against  a  wrong-doer."' 

So  far  as  title  is  concerned  the  fact  was,  as  shown  before, 
that  the  United  States  held  a  permit  and  a  license  from  the 
State  Engineer  entitling  it  to  the  use  of  1647  secfjud  feet 
of  water.  Not  only  was  this  water  right  real  property  hut 
the  license  from  the  State  Engineer  was  by  statute  made 
prima  facie  evidence  of  the  right  to  use,  not  980.4  second  feet, 
but  the  total  amount. 

Ida.  Revised  Codes,  Sec.  3262. 
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This  liceiivSe,  while  not  couclusk'c,  was  certainly  abundant 
authority  to  take  any  amount,  up  to  1647  second  feet,  as  against 
a  mere  trespasser. 

We  submit  that  in  view  of  the  foregoing-  authorities,  which 
state  beyond  doubt  the  established  law  in  the  matter  of  tres- 
pass by  a  mere  wrong-doer,  mere  possession  by  the  govern- 
ment of  the  water  in  question  was  amply  sufficient  to  sustain 
a  judgment  for  damages  against  appellants. 

IV. 

In  this  subdivision  of  our  argument  we  discuss  the  matters 
dwelt  upon  in  subdivisions  5,  6  and  7  of  appellants'  brief. 

In  the  opening  of  subdivision  5  of  their  brief,  appellants 
make  the  claim  that  by  reason  of  the  fact  that  they  prevented 
the  bulk  of  the  water  claimed  by  the  government  from  pass- 
ing through  its  canal  they  thereby  increased  the  amount  of 
water  flowing  down  the  river  so  as  to  be  available  for  use  at 
the  government  power  plant.  In  support  of  this  contention, 
they  refer  to  page  87  of  the  transcript.  The  testimony  at, 
that  point  merely  shows  that  on  July  11th  appellants  prevented 
from  passing  down  the  government  canal  719.2  second  feet 
of  w^ater  to  which  the  government  was  entitled. 

The  facts  of  this  matter  are,  that  the  point  of  diversion 
from  the  river  into  the  government  canal,  that  is  to  say,  the 
headgates  of  the  canal,  are  immediately  above  the 
government  power  plant.  Al^out  a  mile  dozvn  the 
canal  is  what  is  termed  a  wasteway,  running  from 
the  canal  back  into  the  river.  Between  the  point 
of  diversion,  or  headgates,  and  the  point  where  water 
running  through  this  wasteway  again  reaches  the  river,  is  the 
government   power  plant.      Therefore,   w^ater   taken   into  the 
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canal  at  the  headgates,  carried  down  the  canal  to  the  waste- 
way,  and  there  diverted  from  the  canal  and  carried  through  the 
wasteway  back  into  the  river,  is  carried  around  the  government 
power  plant  from  a  point  immediately  above  the  power  plant 
and  put  back  into  the  river  at  a  point  below  the  power  plant. 
It  is  very  evident,  therefore,  that  water  thus  carried  through 
the  canal  and  the  wasteway  would  never  reach  the  power 
plant.  When  it  got  back  into  the  river  through  the  waste 
way  it  would  be  below  the  power  plant  and  would  very  nat- 
urally flow  on  down  the  stream.  The  witness  Bliss,  referred 
to  by  appellants  in  this  connection,  at  page  94  of  the  trans- 
cript, testifies  that  the  interference  by  appellants  Avith  the 
government's  water  took  place  at  the  point  where  the  waste- 
way  diverts  water  from  the  canal  and  carries  it  back  into  the 
river.     He  also  states : 

"There  was  water  diverted  through  the  main  canal  and 
wasted  at  the  Barber  wasteway  that  was  of  no  use  to  us 
in  our  irrigation,  that  could  have  gone  through  the  power 
plant  and  created  more  power,  provided  it  was  necessary 
to  waste  it  at  all.  We  have  a  wasteway  in  the  main  canal 
approximately  a  mile  below  the  headgates  and  they  regu- 
lated the  canal  at  that  point  rather  than  at  the  headgates. 
If  they  had  regulated  it  at  the  headgates,  that  water 
would  have  gone  through  the  power  plant.  As  they  did 
regulate  it,  it  went  through  the  wasteway  and  the  power 
plant  did  not  get  the  use  out  of  it.  We  develop  power 
at  the  diversion  dam,  and  the  act  of  taking  water  through 
the  main  canal  and  wasting  it  out  through  the  wasteway 
rather  than  through  the  power  plant  deprived  us  of  that 
much  ])ower.  This  decreased  the  output  of  the  power 
plant. 

''THE  COURT:  In  otlier  words,  more  water  was 
taken  in  at  the  point  of  diversion  than  was  permitted  to 
go  on  down  through  the  canal? 

"A.     Yes. 
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"THK  COURT  :     Did  yon  object  to  that? 
"A.     It  decreased  our  power  that  much. 
''THE  COURT :     I  say,  did  you  object  to  that? 
"A.     At  that  time?    Yes,  sir.     We  called  his  attention 
to  it  at  that  time." 

In  this  connection,  we  invite  the  further  attention  of  this 
court  to  plaintiff's  Exhibit  C,  showing  the  relative  location 
of  the  canal  headgates  and  the  diversion  dam  there  erected  to 
divert  water  into  the  canal  through  such  headgates,  the  power 
plant,  and  the  United  States  irrigation  system  generally. 

It  appears  conclusively  from  the  foregoing  that  when  ap- 
pellants assumed  to  interfere  with  the  Reclamation  Service 
water  right,  they  did  not  regulate  the  flow  into  the  govern- 
ment canal  at  the  headgates.  They  let  the  headgates  stand  at 
the  same  level  as  formerly,  whereby  there  was  diverted  into 
the  canal  the  same  amount  of  water  as  always.  But  they  did 
regulate  the  canal  at  the  point  where  the  Avasteway  runs  out 
of  the  canal  to  the  river.  At  that  point  they  raised  the  g-ates 
to  such  an  extent  that  the  greater  portion  of  the  water  flow- 
ing in  the  canal  was  checked  and  diverted  through  the  waste- 
way  back  into  the  river,  allowing  to  go  down  the  canal  to  the 
lands  irrigated  thereby  only  the  amounts  of  water  shown  for 
each  day  in  column  3  of  our  tabulation  hereinbefore  inserted. 
It  follows  that  the  governments  contention  is  correct.  If  ap- 
pellants had  raised  the  headgates  of  the  canal  at  the  point  of 
intake,  there  wf)uld  have  flowed  into  the  canal  only  the 
amounts  as  shown  in  our  tabulation.  The  amount  of  water 
prevented  from  flowing  into  the  canal  by  raising  the  head- 
gates  would  have  then  flowed  on  down  the  river  proper  and 
would  necessarily  have  passed  through  the  government  power 
plant  immediately  below  such  headgates.     On  the  otiier  hand, 
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by  allowing  the  full  head  of  water  to  go  down  the  canal,  and 
then  diverting  it  through  the  wasteway  back  into  the  river,  it 
was  taken  from  the  river  above  the  power  plant  and  put  back 
into  the  river  below  the  power  plant,  thereby  preventing  it 
from  flowing  through  the  power  plant. 

It  will  be  observed  that  these  appellants  assumed  complete 
control  of  the  waters  of  the  river,  and  that,  therefore,  they 
should  be  held  liable  for  all  natural  and  probable  consequences 
of  their  acts  committed  in  that  respect.  Thus,  they  were  di- 
verting water  from  the  river  above  the  power  plant  appar- 
ently for  the  sole  purpose  of  taking  it  down  the  government 
canal  and  wasting  it  back  into  the  river  at  a  point  below  the 
power  plant,  and  in  this  manner  were  depriving  the  govern- 
ment of  the  use  of  that  water  for  power  purposes.  There  is 
no  conceivable  reason  wdiy  this  should  have  been  done.  It 
plainly  appears,  therefore,  that  not  only  were  the  appellants 
interferino^with  the  water  to  whiohythe  o:gvernment  was  eg- 
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titled  for  irrigation  purposes,  but  alsc)/they  were  deliberately 
reducing  the  flow  of  the  river  above  the  power  plant  in  such 
R  manner  as  to  decrease^ the  flow  available  for  power  pur- 
poses.     It  was  quite  proper  that  the  Court  should  assess^l^m- 


ages  for  the  resulting  loss  of  power,  as  well  as  for  theJloss  of 
water  for  irrigation  purposes.  The  appellants  had  tortiously 
assumed  complete  control  of  that  section  of  the  river,  and 
thev  should,  as  trespassers  and  tort-feasors,  be  held  lia])le  for 
all  damages  proximately  resulting  from  their  acts. 

As  to  ap|>ellants'  further  contention  in  subdivision  7  of  their 
brief,  that  no  measure  of  damages  has  been  set  up  by  which 
the  Court  could  properly  estimate  the  same,  we  refer  this 
Court  to  pages  108  and  120  of  the  transcript,  also  to  plain- 
tiff's  Exhibit   H.      It   appears    from   these   citations   that   the 
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amount  of  power  which  would  have  been  developed  had  the 
additional  amount  of  water  in  question  flowed  through  the 
government  power  plant,  was  carefully  estimated  and  put  into 
evidence.  It  further  appears  that  there  was  in  existence  be- 
tween the  United  States  and  a  private  company  a  contract  for 
the  sale  of  power  at  a  specified  rate.  By  the  testimony  of  the 
witness  Markus,  (Trans.,  p.  120),  it  is  shown  not  only  that 
this  private  company  would  have  taken  all  of  the  power 
which  could  have  been  developed  from  this  additional  water, 
l)ut  also  that  they  construed  the  contract  referred  to  as  requir- 
ing them  to  take  all  of  the  government's  surplus  power.  In 
this  connection,  see  also  plaintiff's  Exhibits  I  and  J,  showing 
the  amount  of  power  lost  to  the  government,  and  its  con- 
tract with  the  private  power  company  above  referred  to. 

As  to  appellants'  contention  that  no  standard  was  set  up 
whereby  the  Court  could  estimate  the  damages  incurred  by  the 
government  on  account  of  the  loss  of  additional  water  to 
which  it  was  entitled  for  irrigation  purposes,  see  the  Trans- 
cript at  page  90.  It  is  there  shown  that  at  the  time  of  appel- 
lants' acts  complained  of,  980.4  second  feet  of  water  was  not 
only  used  but  required  to  irrigate  the  lands  taking  water  from 
the  government  canal.  This  amount  had  been  diverted  into 
the  canal  up  to  the  very  moment  when  appellants  interfered 
\\ith  the  gates  at  the  government  wasteway.  After  loss  by 
seepage  and  evaporation,  65  per  cent,  of  this  amount  had  been 
delivered  to  the  farmers  (Trans,  p.  103).  For  each  and  ev- 
ery acre  foot  of  this  so  delivered,  the  government  had  l:)een 
receiving  40  cents,  (Trans.,  p.  90).  It,  therefore,  appears 
that  the  estimate  of  the  government's  damages  was  a  simple 
proposition  of  mathematics.  The  number  of  second  feet  of 
water  of  which  the  government  was  each  day  deprived  l)v  the 
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unlawful  acts  of  appellants,  multiplied  by  1.98,  gives  the 
same  amount  in  acre  feet  (Trans.,  p.  90)  ;  65  per  cent,  of  this 
number  of  acre  feet  multiplied  by  .40  gives,  in  dollars  and 
cents,  the  amount  which  was  lost  to  the  government  by  ap- 
pellants' acts.  This  sum  was  lost  to  the  government  because 
it  could  not  deliver  the  water  to  the  farmers.  A  calculation 
of  this  amount  will  show  not  only  that  the  Court  was  abun- 
dantly justified  in  assessing  damages  at  $1000,  but  that  this 
estimate  was  more  than  liberal  to  appellants.  In  the  period  of 
time  to  which  our  argument  relates,  namely,  from  July  11th  to 
July  18th,  inclusive,  there  were  eight  days.  The  government 
was  entitled  to  the  use  of  980.4  second  feet  of  water  for  each 
day  of  that  period.  The  total  amount  of  water  to  which  it 
was  entitled  for  the  whole  period,  expressed  in  second  feet,  is 
therefore  arrived  at  by  multiplying  980  second  feet  by  eight. 
This  gives  a  total  for  the  whole  period  of  7840  second  feet. 
The  amount  which  the  government  was  allowed  by  appellants 
for  each  day  of  the  period  is  shown  in  our  talnilation  in  col- 
umn 3  thereof.  By  adding  together  the  different  amounts 
shown  in  said  column  3,  we  obtain  the  total  amount  of  water 
allowed  the  government  by  appellants  for  the  whole  period. 
This  amount  is  3217  second  feet.  To  arrive  at  the  total 
amount  of  which  the  government  was  de])rived  for  this  period. 
3217,  the  amount  allowed  the  government,  should  be  sub- 
tracted from  7840,  the  amount  to  which  it  was  entitled.  This 
gives  4623  second  feet.  To  reduce  this  amount  to  acre  feet,  it 
sliould  be  mutiplied  by  1.98.  This  gives  9153  acre  feet.  At 
40c  per  acre  foot,  the  value  of  this  amount  is  $3661.20.  P)nt 
as  shown  above,  the  entire  amount  of  water  taken  into  the 
canal  at  the  headgates  could  not,  under  existing  conditions, 
be  delivered  to  the  farmers  along  the  canal.     Only  65  per  ceiU 
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of  the  entire  amount  was  so  delivered.  Therefore,  the  gov- 
ernment's damages  would  not  be  the  total  sum  of  $3661.20, 
just  obtained,  but  would  be  65  per  cent  of  that  amount. 
Sixty-five  per  cent  of  $3661.20  gives  $2,379.78.  This  is  the 
true  measure  of  the  government's  damages  from  July  11th 
to  July  18th,  for  its  loss  of  water  for  irrigation  purposes  only. 
To  this  amount  should  be  added  its  further  damages  for  loss 
of  power,  as  discussed  above.  We  repeat,  that  the  CourtV 
estimate  of  damages  was  more  than  liberal  to  appellants. 

It  will  be  noted  in  this  connection  that  we  have  based  our 
argument  entirely  upon  the  period  of  time  between  July  11th 
and  July  18th,  inclusive.  As  shown  by  the  testimony  in  this 
case,  appellants  continued  their  unlawful  interference  with 
the  government  works  not  only  throughout  this  period,  but 
also  for  the  entire  remainder  of  the  irrigation  season.  This 
fact  makes  it  doubly  apparent  that  if  the  government  were 
insisting  upon  its  ''pound  of  flesh,"  it  could  very  well  have 
insisted  upon  damages  for  the  loss  of  water  for  that  entire 
period,  which  would  have  totalled  a  very  large  amount  of 
monev. 

In  conclusion,  as  to  the  question  of  damages  to  be  allowed 
in  this  case,  we  call  the  Court's  attention  to  certain  passages 
from  the  foremost  authority  on  this  subject : 

''There  is  no  good  reason  for  requiring  any  higher  de- 
gree of  certainty  in  respect  to  the  amount  of  damages 
than  in  respect  to  any  other  branch  of  a  cause.  Juries 
are  allowed  to  act  upon  probable  and  inferential  as  well 
as  direct  and  positive  proof.  And  when,  from  the  nature 
of  the  case,  the  amount  of  damages  cannot  be  estimated 
with  certainty,  or  only  a  part  of  them  can  be  so  esti- 
mated, no  objection  is  perceived  to  placing  before  the 
jury  all  the  facts  and  circumstances  of  the  case  having 
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any  tendency  to  show  damages  or  their  probable  amount, 
so  as  to  enable  them  to  make  the  most  inteUigible  and 
accurate  estimate  which  the  nature  of  the  case  wiH  per- 
mit" 

Sutherland  on  Damages,  Sec.  70,  p.  220. 

'*A  plaintiff  in  possession  under  color  of  title  to  the 
fee  can  recover  against  a  stranger  as  owner.  If  the  de- 
fendant be  a  mere  intruder  he  cannot  set  up  title  in  a 
third  person,  either  to  affect  the  cause  of  action  or  in 
mitigation." 

Sutherland,  Sec.  1012,  p.  2962. 

CONCLUSION. 

In  conclusion,  we  submit  that  the  law  of  the  State  of  Idaho, 
even  granting  that  government  property  would  be  entirely 
subjected  to  such  law,  does  not  in  any  way  justify  or  mitigate 
the  trespass  committed  by  appellants.  That  the  learned  trial 
Judge  who  pronounced  the  judgment  from  which  appellants 
now  appeal  committed  no  error  prejudicial  to  appellants,  and 
indulged  in  no  "guesswork"  or  "haphazard"  methods  in  de- 
termining appellee's  damages.  Appellants'  trespass  was  in- 
(lefensil3le  and  was  aggravated  by  the  high-handed  actions  in- 
dulged in,  and  by  the  employment  of  gun  men  who  insolently 
took  possession  not  only  of  the  government  canal,  waste  gates, 
and  water.  Imt  ensconced  themselves  in  the  government's 
building  near  at  liand,  where  they  proceeded  to  sleep,  cook 
their  meals,  and  generally  to  make  themselves  at  home  while 
they  divided  their  time  so  as  to  maintain  a  continuous  armed 
watch  over  the  government's  property,  v^uch  action  should 
not  l>e  tolerated  ])y  the  courts  for  one  moment.  It  is  true  that 
appellants  acted  under  directions  from  the  State  authorities, 
and   while  tliis  is  no  defense,   the  Court   lias  very  evidently 
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taken  it  into  consideration  in  assessing  againSt  them  the  very 
smallest  damages  possible. 

In  this  connection,  attention  is  called  to  the  testimony  of 
the  appellant  Marsters.  His  is  the  only  testimony  offered  by 
defendants,  appellants  here,  on  the  trial  of  this  cause.  His 
testimony  does  not  any  wise  explain,  avoid,  or  mitigate  the 
trespass  which  had  already  been  proven  by  the  go\'ernment. 
In  fact,  appellants'  case  would  be  stronger  had  he  not  testi- 
fied. He  says,  at  page  139  of  the  transcript,  that  he  has  been 
a  farmer  and  an  auctioneer  all  his  life.  That  he  does  n.ot 
''pretend  to  know  how  to  measure  water  flowing  in  a  canal. 
I  couldn't  tell  what  number  of  second  feet  were  flowing  in  a 
canal  of  a  certain  capacity."  He  further  says  that  in  all  of 
his  testimony,  in  speaking  of  the  rights  of  prior  appropriators, 
he  means  their  rights  under  the  "Stewart  decree."  This  is 
the  man  whom  the  officials  of  the  State  of  Idaho  put  in  charge 
of  the  government's  property.  A  man  who  did  not  e\'en  kiiow 
how  to  measure  v^'ater  flowing  in  a  canal.  Whose  on!}-  guide 
and  authority  is  a  decree  which  was  reversed  by  the  Supreme 
Court  of  the  State  some  four  or  five  years  ])efore  he  assumed 
to  act  in  the  capacity  of  water  master — an  office  which,  under 
the  proven  facts  in  this  case,  had  no  lawful  existence.  In  the 
face  of  these  facts,  appellants  contend  that  the  government 
should  supinely  submit  to  whatever  treatment  he  chose  to 
accord  its  property  and  its  servants;  submit  to  the  caprice  of  a 
man  ignorant  of  the  very  rudiments  of  the  matter  in  which 
he  assumed  to  act;  sul^mit  to  the  domination  of  armed  guards. 
We  think  that  in  the  face  of  these  facts  the  position  of  the 
government  in  this  matter  needs  neither  apology  nor  justifi- 
cation. 
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We  submit  that  the  judgment  of  the  trial  Court  sliould  be 

affirmed. 

J.  L.  McCLEAR, 
United  States  Attorney,  District  of  Idaho. 
J.   R.   SMEAD, 
Assistant  U.  S.  Attorney,  District  of  Idaho. 
B.  E.  STOUTEMYER, 
Counsel   U.  S.   Reclamation  Service. 

Attorneys  for  Appellee. 

Residence,  Boise,  Idaho. 
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A.   L.   WEIL,  Esq.,  1206  Alaska  Commercial 
Building,  San  Francisco,  California. 
For  Appellees : 

THOMAS  W.  GREGORY,  Esq.,  Attorney-Gen- 
eral   of    the    United    States,    Washington, 
D.  C; 
ALBERT  SCHOONOVER,  Esq.,  U.  S.  Attor- 
ney, Los  Angeles,  California ;  and 
E.  J.  JUSTICE,  Esq.,  Special  Assistant  to  the 
Attorney-General,  Postoffice  Building,  San- 
Francisco,  California.     [3*] 


[Citation  on  Appeal  (Original) .] 

UNITED  STATES  OF  AMERICA,— ss. 

The  President  of  the  United  States,  To  The  United 
States  of  America,  Greeting : 
You  are  hereby  cited  and  admonished  to  be  and  ap- 
pear at  a  United  States  Circuit  of  Appeals  for  the 
Ninth  Circuit,  to  be  holden  at  the  City  of  San  Fran- 
cisco, in  the  State  of  California,  within  thirty  days 
from  the  date  hereof,  pursuant  to  an  order  allowing 
an  appeal,  of  record  in  the  clerk's  office  of  the  United 
States  District  Court  for  the  Southern  District  of 
California,  Northern  Division,  Ninth  Circuit,  where- 
in the  National  Pacific  Oil  Company  is  appellant, 
and  you  are  appellee,  to  show  cause,  if  any  there  be, 
why  the  decree  rendered  against  the  said  appellant, 
as  in  the  said  order  allowing  appeal  mentioned, 
should  not  be  corrected,  and  why   speedy  justice 


*Page-number   appearing  at   foot  of   page   of   certified   Transcript   of 
Eecord. 
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should  not  be  done  to  the  parties  in  that  behalf. 

WITNESS,  the  Honorable  M.  T.  COOLING, 
United  States  District  Judge  for  the  Northern  Dis- 
trict of  California  this  21st  day  of  May,  A.  D.  1915. 

M.  T.  DOOLING, 
United  States  District  Judge.     [4] 

Service  accepted  this  26  day  of  May  1915. 

E.  J.  JUSTICE, 

P. 
United  States  of  America, — ss. 

On  this  20th  day  of  May,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  fifteen,  personally 
appeared  before  me,  Flora  Hall,  Notary  Public  in 
and  for  the  City  and  County  of  San  Francisco,  the 
subscriber,  Charles  M.  Weile,  and  makes  oath  that  he 
delivered  a  true  copy  of  the  within  citation  to  United 
States  of  America,  delivered  to  E.  J.  Justice,  Solici- 
tor for  the  within  named  plaintiff. 

CHARLES  M.  WEILE. 

Subscribed  and  sworn  to  before  me  at  San  Fran- 
cisco ,  Cal.,  this  26th  day  of  May,  A.  D.  1915. 
[Seal]  FLORA  HALL, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed]  :  No.  A-3— In  Equity.  United  States 
District  Court  for  the  Southern  District  of  Califor- 
nia, Northern  Division,  Ninth  Circuit.  National 
Pacific  Oil  Company,  Appellant,  vs.  The  United 
States  of  America.  Citation  on  appeal.  Filed  Jun. 
1,  1915.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  N. 
Williams,  Deputy  clerk. 


The  United  States  of  America,  3 

In  the  District  Court  of  the  United  States^  in  and  for 
the  Southern  District  of  California,  Northern 
Division, 

No.  A-3— EQUITY. 

THE  UNITED  STATES  OF  AMEEICA, 

Plaintiff, 
versus 

AMERICAN  OILFIELDS  COMPANY,  LIM- 
ITED, Midland  Oilfields  Company  Limited, 
El  Dora  Oil  Company,  National  Pacific  Oil 
Company,  Miocene  Oil  Company,  Consolidat- 
ed Midway  Oil  Company,  Californian  Amal- 
gamated Oil  Company,  Pan  American  Oil 
Company,  Maricopa  Consolidated  Oil  Com- 
pany, General  Petroleum  Company,  Inde- 
pendent Oil  Producers  Agency,  Phoenix  Re- 
fining and  Manufacturing  Company,  Standard 
Oil  Company,  Title  Insurance  and  Trust  Com- 
pany, King  Lumber  Company,  Layne  and 
Bowler  Company  of  California,  Sesame  Oil 
Company,  Thirty  Thirty-Two  Land  Company, 
J.  L.  Campbell,  H.  M.  Jackson,  John  Shrader, 
A.  B.  Coulson,  M.  S.  Platz,  J.  M.  Dunn,  C.  S. 
Green,  T.  J.  Green,  H.  H.  Hair,  Archibald 
York,  David  S.  Bachman,  James  Bloom,  Daisy 
C.  Danziger,  J.  M.  Danziger,  Edward  Fox, 
Mary  F.  Francis,  George  C.  Haldeman,  John 
V.  Hoffman,  M.  B.  Hoffman,  Benjamin  M. 
Howe,  Wilbert  Morgrage,  Mrs.  W.  Morgrage, 
Robert  F.  O'Brien,  George  L.  Reynolds,  Mrs. 
George  L.  Reynolds,  Charles  A.  Son,  Anna  W. 
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Mary  Waite,  M.  P.  Waite,  D.  C.  Wallace,  Jr, 
A.  L.  Weil  and  Florence  G.  Weil, 

Defendants.     [5] 

In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Northern  Division  Ninth 
Circuit. 

No.A-3— IN  EQUITY. 

THE  UNITED  STATES  of  AMERICA, 

Plaintiff, 


vs. 


AMERICAN    OILFIELDS    COMPANY     LIMI- 
TED, et  al.. 

Defendants. 
Bill  of  Complaint. 

GEOROE  W.  WICKERSHAM, 

Attorney  General  of  the  United  States. 

A.  I.  Mccormick, 

United  States  Attorney 
B.  D.  TOWNSEND, 

Special  Assistant  to  the  Attorney  General. 
Filed  Feb.  27,  1913.    Wm.  M.  Van  Dyke,  Clerk. 
By  Chas.  N.  Williams,  Deputy  Clerk.     [6] 

In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Northern  Division,  Ninth 
Circuit. 

No.  A-3— IN  EQUITY. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 

versus 

AMERICAN     OILFIELDS     COMPANY,    LIM- 
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ITED;  Midland  Oilfields  Company,  Limited; 
El  Dora  Oil  Company,  National  Pacific  Oil 
Company,   Miocene   Oil   Company,    Consoli- 
dated   Midway    Oil    Company,    Califomian 
Amalgamated  Oil  Company,  Pan  American 
Oil    Company,    Maricopa    Consolidated    Oil 
Company,  General  Petroleum  Company,  Inde- 
pendent Oil  Producers  Agency,  Phoenix  Re- 
fining and  Manufacturing  Company,  Standard 
Oil  Company,  Title  Insurance  and  Trust  Com- 
pany,  King   Lumber   Company,   Layne   and 
Bowler  Company  of  California,  Sesame  Oil 
Company,  Thirty  Thirty-Two  Land  Company, 
J.  L.  Campbell,  H.  M.  Jackson,  John  Shrader, 
A.  B.  Coulson,  M.  S.  Platz,  J.  M.  Dunn,  C.  S. 
Green,  T.  J.  Green,  H.  H.  Hair,  Archibald 
York,    David    S.    Bachman,    James    Bloom, 
Daisy  C.  Danziger,  J.  M.  Danziger,  Edward 
Fox,  Mary  P.  Francis,  George  C.  Halderman, 
John  V.  Hoffman,  M.  E.  Hoffman,  Benjamin 
M.  Howe,  Wilbert  Morgrage,  Mrs.  W.  Mor- 
grage,  Robert  F.   O'Brien,  George  L.  Rey- 
nolds, Mrs.  George  L.  Reynolds,  Charles  A. 
Son,  Anna  W.  Mary  Waite,  M.  P.  Waite,  D. 
C.  Wallace,  Jr.,  A.  L.  Weil  and  Florence  G. 
Weil, 

Defendants.         [7] 

To  the  Judges  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California, 
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Sitting  Within  and  for  the  Northern  Division 
of  Said  District : 

The  United  States  of  America,  by  George  W. 
Wickersham,  its  Attorney  General,  presents  this,  its 
Bill  in  Equity,  against  American  Oilfields  Company, 
Limited,  Midland  Oilfields  Company,  Limited,  El 
Dora  Oil  Company,  National  Pacific  Oil  Company, 
Miocene  Oil  Company,  Consolidated  Midway  Oil 
Company,  Californian  Amalgamated  Oil  Company, 
Pan  American  Oil  Company,  Maricopa  Consolidated 
Oil  Company,  General  Petroleum  Company,  Inde- 
pendent Oil  Producers  Agency,  Phoenix  Refining 
and  Manufacturing  Company,  Standard  Oil  Com- 
pany, Title  Insurance  and  Trust  Company,  King 
Limiber  Company,  Layne  and  Bowler  Company  of 
California,  Sesame  Oil  Company,  Thirty  Thirty-Two 
Land  Company,  J.  L.  Campbell,  H.  M.  Jackson,  John 
Shrader,  A.  B.  Coulson,  M.  S.  Platz,  J.  M.  Dunn, 
C.  S.  Green,  T.  J.  Green,  H.  H.  Hair,  Archibald 
York,  David  S.  Bachman,  James  Bloom,  Daisy  C. 
Danziger,  J.  M.  Danziger,  Edward  Pox,  Mary  F. 
Francis,  George  C.  Haldeman,  John  V,  Hoffman,  M. 
E.  Hoffman,  Benjamin  M.  Howe,  Wilbert  Morgrage, 
Mrs.  W.  Morgrage,  Robert  F.  O'Brien,  George  L. 
Reynolds,  Mrs.  George  L.  Reynolds,  Charles  A.  Son, 
Anna  W.  Mary  Waite,  M.  P.  Waite,  D.  C.  Wallace, 
Jr.,  A.  L.  Weil  and  Florence  G.  Weil  (citizens  and 
residents,  respectively,  as  stated  in  the  next  succeed- 
ing paragraph  of  this  bill),  and  in  that  behalf  the 
plaintiff  complains  and  alleges : 

L 

Each  of  the  defendants  American  Oilfields  Com- 
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pany,  Limited,  National  Pacific  Oil  Company,  Mio- 
cene Oil  ICompany,  General  Petroleum  Company, 
Independent  Oil  Producers  Agency,  Phoenix  Refin- 
ing and  Manufacturing  Company,  Standard  Oil 
Company,  Title  Insurance  and  Trust  Company,  King 
Lumber  Company,  Layne  and  Bowler  Company  of 
California,  Sesame  Oil  Company  and  [8]  Thirty 
Thirty-Two  Land  Company,  now  is,  and  at  all  the 
times  hereinafter  mentioned  as  to  it  was,  a  corpora- 
tion organized  under  the  laws  of  the  State  of  Cali- 
fornia, and  is  a  resident  and  citizen  of  said  state. 
Each  of  the  defendants  El  Dora  Oil  Company,  Con- 
solidated Midway  Oil  Company,  Pan  American  Oil 
Company  and  Maricopa  Consolidated  Oil  Company 
now  is,  and  at  all  the  times  hereinafter  mentioned  as 
to  it  was,  a  corporation  organized  under  the  laws  of 
the  former  territory,  now  State,  of  Arizona,  and  is  a 
resident  and  citizen  of  said  state. 

The  defendant  Midland  Oilfields  Company,  Lim- 
ited, now  is,  and  at  all  the  times  herein  mentioned  as 
to  it  was,  a  corporation  organized  under  the  laws  of 
the  State  of  Delaware,  and  is  a  resident  and  citizen 
of  said  state. 

The  defendant  Calif ornian  Amalgamated  Oil  Com- 
pany now  is,  and  at  all  the  times  hereinafter  men- 
tioned as  to  it  was,  a  corporation  organized  under  the 
laws  of  Great  Britain,  and  is  a  resident  and  citizen  of 
Great  Britain. 

The  defendants  J.  L.  Campbell,  H.  M.  Jackson  and 
John  Shrader  now  are,  and  at  all  the  times  herein- 
after mentioned  as  to  them  were,  copartners  doing 
business  under  the  firm  name  of  ^'Ohio  Valley  Con- 
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struction  Company,"  their  principal  place  of  busi- 
ness located  at  Chester,  State  of  West  Virginia ;  and 
each  of  said  last-named  defendants  is  a  resident  and 
citizen  of  said  state  of  West  Virginia. 

Except  as  hereinbefore  stated  each  of  the  defend- 
ants herein  as  a  resident  and  citizen  of  the  State  of 
California. 

The  defendant  Mary  F.  Francis  now  is,  and  at  all 
the  times  since  January  16,  1909,  has  been,  a  widow. 
The  defendant  J.  M.  Danziger  is  the  husband  of  the 
defendant  Daisy  C.  Danziger.  The  defendant  Wil- 
bert  Morgrage  is  the  husband  of  the  defendant  Mrs. 
W.  Morgrage.  The  defendant  George  L.  Reynolds 
is  the  husband  of  the  defendant  Mrs.  George  L.  Rey- 
nolds. The  defendant  M.  P.  Waite  is  the  husband 
of  the  defendant  Anna  W.  Mary  Waite.  The  defend- 
ant A.  L.  Weil  is  the  husband  of  the  defendant  Flor- 
ence G.  [9]  Weil.  The  defendants  A.  L.  Weil, 
Florence  G.  Weil,  J.  M.  Danziger,  Daisy  C.  Danziger, 
M.  P.  Waite,  Anna  W.  Mary  Waite,  Charles  A.  Son 
and  David  S.  Bachman  are  sued  in  their  own  right, 
respectively,  and  also  as  trustees  under  a  certain 
purported  trust  deed  hereinafter  mentioned. 

The  defendant  Title  Insurance  and  Trust  Com- 
pany is  sued  in  its  own  right,  and  also  as  trustee, 
under  a  certain  purported  mortgage  deed  hereinafter 
mentioned. 

The  defendant  M.  S.  Platz  is  sued  in  his  own  right, 
and  also  as  trustee  under  a  certain  purported  trust 
deed  hereinafter  mentioned. 

Certain  of  the  defendants  are  desciibed  herein 
otherwise  than  by  Christian  name,  for  the  reason  that 
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the  Christian  name  of  each  of  said  defendants  is  un- 
known to  plaintiff. 

II. 

The  plaintiff  now  is,  and  ever  since  the  Treaty  of 
Guadaloupe  Hidalgo  has  been,  the  owner  and  entitled 
to  the  immediate  and  exclusive  possession  and  enjoy- 
ment of  all  the  land  next  hereinafter  described,  and 
of  all  mineral  oil,  petroleum,  gas  and  other  minerals 
therem  contained,  said  land  being  particularlv  de- 
scribed as  follows,  to  wit:  All  the  southeast  quarter 
of  section  thirty-two,  township  twelve  north,  range 
twenty-three  west,  San  Bernardino  base  and  merid- 
ian, situated  in  Kern  county.  State  of  California. 
AH  of  said  land  at  all  said  times  has  been,  and  now 
IS,  a  part  of  the  public  domain  of  the  United  States, 
except  as  withdrawn  and  reserved  from  entry  as 
hereinafter  alleged.    All  of  said  land  now  is,  and  at 
all  tunes  has  been,  oil-bearing  land,  containing  rich 
deposits  of  petroleum  or  mineral  oil  and  gas  in  com- 
mercially paying  quantities,  and  at  all  times  has  been 
and  now  is,  chiefly  valuable  for  the  petroleum  or  min- 
eral oil  and  gas  deposited  therein,  and  has  never  con- 
tained any  minerals  other  than  petroleum  or  mineral 
oil  and  gas.     [10] 

III. 

On  September  14, 1908,  the  Secretary  of  the  Inter- 
ior of  the  United  States  of  America  duly  and  regu- 
larly withdrew  and  reserved  the  land  hereinbefore 
described  (together  with  other  contiguous  public 
lands)  from  settlement,  entry  or  purchase  under  the 
agricultural  land  laws  of  the  United  States  for  the 
purpose  of  examining  and  classifying  said  lands. 
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On  June  9,  1909,  the  land  hereinbefore  described 
(together  with  other  contiguous  public  lands)  was 
duly  and  regularly  classified  by  the  Secretary  of  the 
Interior  as  petroleum — or  oil-bearing  lands,  which 
said  order  of  classification  ever  since  said  last-named 
date  has  been,  and  still  is,  in  full  force  and  effect. 

On  September  27,  1909,  the  President  of  the 
United  States,  acting  by  and  through  the  Secretary 
of  the  Interior,  and  under  the  authority  legally  in- 
vested in  him  so  to  do,  duly  and  regularly  withdrew 
and  reserved  all  of  the  land  hereinbefore  particu- 
larly described  (together  with  other  continguous 
public  lands)  from  mineral  exploration,  and  from  all 
forms  of  location,  settlement,  selection,  filing,  entry 
or  disposal  under  the  mineral  or  non-mineral  public 
land  laws  of  the  United  States ;  and  since  said  last- 
named  date  none  of  said  land  has  been  subject  to  ex- 
ploration for  minerals  or  to  the  initiation  of  any 
right  under  any  of  the  public  land  laws  of  the  United 
States. 

On  July  2,  1910,  the  President  of  the  United 
States,  under  the  authority  legally  invested  in  him 
so  to  do,  and  especially  by  virtue  of  the  provisions  of 
the  Act  of  Congress  approved  June  25,  1910,  entitled 
''An  Act  to  Authorize  the  President  of  the  United 
States  to  Make  Withdrawal  of  Public  Lands  in  Cer- 
tain Cases"  (36  Stat.  847),  duly  and  regularly  rati- 
fied, affirmed  and  continued  in  full  force  and  effect 
said  order  of  withdrawal  and  reservation  of  Septem- 
ber 27,  1909,  and  did  further  withdraw  and  reserve 
all  [11]  said  land  from  mineral  exploration  and 
from  all  fontns  of  location,  settlement,  selection,  fil- 
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ing,  entry  or  disposal  under  the  mineral  or  non-min- 
eral public  land  laws  of  the  United  States^  subject 
only  to  the  provisions  of  said  Act  of  Congress.  Each 
of  said  orders  of  withdrawal  and  resei'vation,  ever 
since  the  dates  thereof,  respectively,  has  been,  and 
now  is,  in  full  force  and  effect. 

Notwithstanding  the  premises,  and  in  violation  of 
the  proprietary  and  other  rights  of  this  plaintiff,  and 
in  violation  of  the  lav/s  of  the  United  States  and  the 
lawful  orders  and  proclamations  of  the  President  of 
the  United  States,  the  defendants  herein,  subsequent 
to  January  1,  1910,  entered  upon  the  land  hereinbe- 
fore particularly  described,  pretended  to  acquire,  and 
now  assert,  mineral  rights  therein,  or  some  part 
thereof,  and  have  committed  and  are  now  committing 
trespass  and  waste  thereupon,  as  more  particularly 
hereinafter  set  forth. 

IV. 

On  July  4,  1910,  the  defendant  Consolidated  Mid- 
way Oil  Company  wrongfully  and  unlawfully  and  in 
violation  of  the. proprietary  and  other  rights  of  this 
plaintiff,  entered  upon  the  land  hereinbefore  de- 
scribed, and  thereafter  drilled  and  caused  to  be 
drilled  an  oil  well  thereupon,  and  thereafter  operated 
said  oil  well,  and  extracted  from  said  land  and  appro- 
priated to  its  use  large  quantities  of  petroleum  or 
mineral  oil  and  gas. 

During  the  month  of  December,  1910,  said  defend- 
ant Consolidated  Midway  Oil  Company  surrendered 
possession  of  said  oil  well  to  the  defendant  National 
Pacific  Oil  Company,  and  ever  since  said  last  named 
date  the  defendant  National  Pacific  Oil  Company 
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wrongfully  and  unlawfully  and  in  violation  of  the 
proprietary  and  other  rights  of  this  plaintiff,  has 
operated  and  still  is  operating  said  oil  well,  and  has 
drilled  and  caused  to  be  drilled  other  oil  wells  upon 
said  land,  and  has  operated  [12]  and  still  is  oper- 
ating said  last  named  oil  wells,  and  has  extracted 
from  said  land  and  appropriated  to  its  use  large 
quantities  of  petroleum  or  mineral  oil  and  gas. 

Subsequent  to  July  4,  1910,  each  of  the  defendants 
American  Oilfields  Company,  Limited,  Midland  Oil- 
fields Company,  Limited,  El  Dora  Oil  Company  and 
Miocene  Oil  Company,  wrongfully  and  unlawfully 
and  in  violation  of  the  proprietary  and  other  rights 
of  this  plaintiff,  entered  upon  said  land,  and  there- 
after drilled  and  caused  to  be  drilled  an  oil  well  or 
oil  wells  thereupon,  and  thereafter  has  operated  and 
still  is  operating  said  oil  well  or  oil  wells,  and  has 
extracted  from  said  land  and  appropriated  to  its  use 
large  quantities  of  petroleum  or  mineral  oil  and  gas. 

Subsequent  to  July  5,  1910,  each  of  the  defendants 
California  Amalgamated  Oil  Company,  Pan  Ameri- 
can Oil  Company  and  Maricopa  Consolidated  Oil 
Company,  wrongfully  and  unlawfully  and  in  viola- 
tion of  the  proprietary  and  other  rights  of  this  plain- 
tiff, entered  upon  said  land,  and  thereafter  drilled 
and  caused  to  be  drilled  an  oil  well  or  oil  wells  there- 
upon, and  is  still  engaged  in  drilling  an  oil  well  or 
oil  wells  upon  said  land  for  the  purpose  of  extract- 
ing from  said  land  and  appropriating  to  their  use, 
respectively,  the  petroleum  or  mineral  oil  and  gas 
deposited  in  said  land.  The  plaintiff  does  not  know 
whether   said  three   last-mentioned   defendants   or 
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either  of  .them,  have  heretofore  extracted  from  said 
land  any  petroleum  or  mineral  oil  or  gas,  and  has  no 
means  of  ascertaining  the  true  facts  in  the  premises, 
except  from  said  defendants;  therefore,  a  full  dis- 
covery in  the  premises  is  sought  herein. 

The  nine  defendants  last  hereinbefore  mentioned 
are  hereinafter  described  collectively  as  ^^ operators," 

[13] 

Said  operators  entered  upon  said  land,  drilled  oil 
wells  thereupon,  and  extracted  and  are  extracting 
petroleum  or  mineral  oil  and  gas  therefrom  as  afore- 
said, claiming  the  right  so  to  do  under  and  by  virtue 
of  one  or  more  of  five  certain  pretended  notices  of 
mining  location,  to  wit: 

(1)  That  certain  pretended  notice  of  mining  lo- 
cation purporting  to  have  been  signed  by  John  Con- 
ley,  Josephine  Conley,  A.  E.  Brown,  James  Hawley, 
Lillian  Hawley,  Ira  P.  Goodwin  and  Leslie  Francis, 
bearing  date  January  1,  1907,  and  recorded  January 
4,  1907,  in  book  42  of  mining  records,  at  page  121, 
in  the  office  of  the  county  recorder  of  Kern  county, 
California,  in  which  said  pretended  notice  of  mining 
location  said  land  is  described  as  the  ^^ Elaine'' 
Placer  Mining  Claim; 

(2)  That  certain  pretended  notice  of  mining  lo- 
cation purporting  to  have  been  signed  by  Julius 
Fried,  Parker  Barrett,  J.  M.  Dunn,  Lena  Dunn, 
Edward  Haigh,  Emma  Haigh,  Oma  Barrett  and  W. 
F.  O'Leary  (bearing  no  date),  recorded  February 
3,  1910,  in  book  80  of  mining  records,  at  page  367,  in 
the  office  of  the  county  recorder  of  Kern  county, 
California,  in  which  said  pretended  notice  of  mining 
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location  said  land  is  described  as  the  '^  Warrior  No. 
3"  Placer  Mining  Claim; 

(3)  That  certain  pretended  notice  of  mining  lo- 
cation purporting  to  have  been  signed  by  Wilbert 
Morgrage,  George  L.  Reynolds,  D.  C.  Wallace,  Jr., 
Robert  P.  O'Brien,  Mrs.  W.  Morgrage,J.  M.Danzi- 
ger,  Mrs.  George  L.  Reynolds  and  Daisy  C.  Danziger 
(bearing  no  date),  recorded  July  19,  1910,  in  book 
86  of  mining  records,  at  page  380,  in  the  office  of  the 
county  recorder  of  Kern  county,  California,  in  which 
said  pretended  notice  of  mining  location  said  land  is 
described  as  the  '^Daisy  No.  4"  Placer  Mining 
Claim; 

(4  That  certain  pretended  notice  of  mining  lo- 
cation purporting  to  have  been  signed  by  T.  A. 
O'Donnell,  J.  C.  Anderson,  E.  L.  Doheny,  C.  A.  Can- 
field,  J.  M.  Danziger,  Norman  Bridge,  L.  McCray  and 
J.  E.  O'Donnell  (bearing  no  date),  recorded  October 
7,  1910,  in  book  88  of  mining  records,  at  page  149,  in 
the  office  of  the  [14]  county  recorder  of  Kern 
county,  California,  in  which  said  pretended  notice 
of  mining  location  said  land  is  described  as  the  ^'New 
Era  No.  2''  Placer  Mining  Claim; 

(5)  That  certain  pretended  notice  of  mining  lo- 
cation purporting  to  have  been  signed  by  E.  A.  Wilt- 
see,  0.  E.  Monnette,  M.  J.  Monnette,  R.  P.  Davie,  J. 
R.  McKinnie,  G.  G.  Gillette,  A.  E.  Perris  and  Lytle 
Hull  (bearing  no  date),  recorded  October  18,  1910, 
in  book  88  of  mining  records,  at  page  168,  in  the  office 
of  the  county  recorder  of  Kern  county,  California,  in 
which  said  pretended  notice  of  mining  location  said 
land  is  described  as  the  ^'Standard  No.  1''  Placer 
Mining  Claim. 
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By  each  of  said  pretended  notices  of  mining  lo- 
cation an  interest  in  all  of  said  land  and  the  right  to 
extract  minerals  therefrom  were  asserted  under  the 
placer  mining  laws  of  the  United  States,  and  said 
operators  claim  under  one  or  more  of  said  pretended 
notices  of  mining  locations  by  right  of  succession 
from  said  original  pretended  locators,  or  some  of 
them,  by  virtue  of  some  pretended  conveyances, 
leases  or  assignments,  and  not  otherwise.  The 
plaintiff  does  not  know  definitely  under  which  of 
said  pretended  notices  of  mining  location  said  ojj- 
erators  claim,  respectively,  and,  therefore,  leaves  said 
defendants  to  set  forth  their  respective  claims  of  in- 
terest. 

V. 

No  work  of  exploration  or  development  for  the 
discovery  of  petroleum,  mineral  oil  or  gas,  or  any 
other  mineral,  was  ever  commenced  or  prosecuted,  in 
good  faith  or  otherwise,  or  at  all,  upon  any  part  of 
said  land  under  either  or  any  of  said  placer  mining 
claims  hereinbefore  described,  or  otherwise,  by  or 
on  behalf  of  said  pretended  locators,  or  either  or  any 
of  them,  or  any  of  their  alleged  successors  in  inter- 
est, or  any  of  the  defendants  herein,  or  otherwise,  or 
at  all,  prior  to  July  4,  1910'. 

No  discovery  of  any  mineral  (other  than  petro- 
leum or  mineral  oil  and  gas)  has  ever  been  made  in 
or  upon  any  part  of  said  land.  Neither  petroleum, 
mineral  oil  nor  gas  was  ever  discovered  [15]  in 
or  upon  any  part  of  said  land  prior  to  October  10, 
1910;  and  because  of  the  premises  of  this  bill,  no 
valid  discovery  of  petroleum,  mineral  oil  or  gas 
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(within  the  meaning  of  the  mineral  land  laws  of  the 
United  States)  was  ever  made  in  or  upon  any  part 
of  said  land. 

No  valid  location  or  entry  of  or  claim  to  said  land, 
or  any  part  thereof,  under  any  public  land  law  of  the 
United  States,  or  otherwise,  was  ever  made  or  ac- 
quired by  said  pretended  locators,  or  either  or  any 
of  them,  or  by  any  of  their  alleged  successors  in  in- 
terest, or  by  the  defendants  herein,  or  either  or  any  of 
them,  or  by  any  person  or  persons,  corporation  or 
corporations,  or  at  all. 

Except  as  set  forth  in  this  bill,  no  claim  of  any 
right,  title  or  interest  in  or  to,  or  lien  upon,  any  of 
said  land,  or  to  the  use  or  possession  thereof,  or  to 
any  of  the  minerals  therein  contained,  is  asserted  by 
or  on  behalf  of  any  person  or  persons,  corporation 
or  corporations,  or  at  all. 

Each  and  all  of  the  claims  asserted  by  the  defend- 
ants herein,  and  each  of  them,  in  or  to  said  land,  or 
any  part  thereof,  or  the  use  or  possession  thereof,  or 
the  minerals  deposited  therein,  are  based  solely  upon 
the  pretended  placer  mining  locations  hereinbefore 
described. 

Prior  to  January  1,  1910,  no  person  or  association 
or  corporation  was  a  bona  fide  occupant  or  claimant 
of  any  part  of  said  land,  engaged  in  the  diligent  or 
other  prosecution  of  work  leading  to  the  discovery  of 
oil  or  gas,  or  any  other  mineral. 

VI. 

The  plaintiff  does  not  know  the  exact  quantity  of 
petroleum,  mineral  oil  or  gas  extracted  from  said 
land  and  appropriated  by  the  defendants  hereinbe- 
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fore  described  as  ^^ operators,"  or  any  of  them  as 
aforesaid,  and  has  no  means  of  ascertaining  the  true 
[16]  facts  in  the  premises  except  from  the  defend- 
ants; and,  therefore,  a  full  discovery  in  the  premises 
is  sought  herein. 

Plaintiff  is  informed  and  believes,  and  therefore 
alleges,  that  a  large  part,  if  not  all,  of  the  petroleum 
or  mineral  oil  and  gas  extracted  from  said  land  and 
appropriated  by  said  '^operators"  as  aforesaid,  was 
by  said  ^^ operators,"  respectively,  sold  to  the  de- 
fendants Standard  Oil  Comapny,  General  Petroleum 
Company,  Independent  Oil  Producers  Agency, 
Phoenix  Refining  and  Manufacturing  Company,  J. 
L.  Campbell,  H.  M.  Jackson  and  John  Shrader,  and 
was  by  said  last-named  defendants,  respectively, 
appropriated  to  their  own  use  and  benefit.  The 
plaintiff  does  not  know  the  exact  quantity  of  petro- 
leum or  mineral  oil  and  gas  sold  to  and  appropriated 
by  said  last-named  defendants,  respectively,  or 
either  of  them,  or  the  price  paid  therefor,  or  the  pro- 
fits realized  therefrom,  and  has  no  means  of  ascer- 
taining the  true  facts  in  the  premises  except  from 
the  defendants  herein;  therefore,  a  full  discovery  in 
the  premises  is  sought  herein. 

The  plaintiff  does  not  know  the  exact  quantity  of 
petroleum  or  mineral  oil  and  gas,  if  any,  sold  by  said 
'^operators,"  or  any  of  them,  to  parties  other  than  as 
stated  above,  or  the  name  or  names  of  said  pur- 
chaser or  purchasers,  if  any,  or  the  price  received 
therefor,  or  the  price  realized  therefrom,  and  has  no 
means  of  ascertaining  the  true  facts  in  the  premises, 
except  from  the  defendants  herein;  therefore,  a  full 
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discovery  in  the  premises  is  sought  herein. 

VII. 

Each  of  the  defendants  hereinbefore  described  as 
^^ operators"  now  continue  and  threaten,  and  unless 
restrained  therefrom  will  continue,  to  operate  the 
aforesaid  oil  wells  and  extract  from  said  land  petro- 
leum or  mineral  oil  and  gas  in  large  quantities,  and 
to  drill  other  oil  wells  upon  said  land  and  operate 
the  same  and  extract  from  said  land  petroleum  or 
mineral  oil  and  gas,  and  otherwise  commit  trespass 
and  w^aste  upon  said  land,  to  the  great  and  irrepar- 
able injury  of  this  plaintiff.     [17] 

VIII. 

Each  of  the  defendants  David  S.  Bachman,  James 
Bloom,  Daisy  C.  Danziger,  J.  M.  Danziger,  Edward 
Fox,  Mary  P.  Francis,  George  C.  Haldeman,  John  V. 
Hoffman,  M.  E.  Hoffman,  Benjamin  M.  Howe,  Wil- 
bert  Morgrage,  Mrs.  W.  Morgrage,  Robert,  F. 
O'Brien,  George  L.  Reynolds,  Mrs.  George  L.  Rey- 
nolds, Charles  A.  Son,  Thirty  Thirty-Two  Land  Com- 
pany, Anna  W.  Mary  Waite,  M.  P.  Waite,  D.  C. 
Wallace,  Jr.,  A.  L.  Weil,  and  Florence  G.  Weil  claims 
some  right,  title  or  interest  in  said  land  and  the  right 
to  extract  minerals  therefrom  under  one  or  more  of 
said  pretended  notices  of  mining  location,  either  as 
original  locators  thereof,  or  by  virtue  of  some  pre- 
tended conveyances,  leases  or  assignments  from  cer- 
tain of  said  pretended  locators.  The  plaintiff  does 
not  know  definitely  the  nature  or  the  alleged  basis  of 
said  claims  of  interest.^  and,  therefore,  leaves  said  de- 
fendants to  set  forth  herein  their  respective  claims 
of  interest. 
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Each  of  said  defendants  last  herein  named,  either 
directly  or  through  some  agent  or  attorney,  wrong- 
fully and  unlawfully  and  in  violation  of  the  proprie- 
tary and  other  rights  of  this  plaintiff,  heretofore  en- 
tered into  possession  of  some  part  of  said  land,  and 
now  continues  and  threatens,  and  unless  restrained 
therefrom  will  continue,  to  hold  possession  thereof, 
and  further  threatens  to,  and  unless  restrained 
therefrom  will,  drill  oil  wells  thereupon  and  extract 
petroleum  or  mineral  oil  and  gas  therefrom,  and 
otherwise  commit  trespass  and  waste  thereupon,  to 
the  great  and  irreparable  injury  of  this  plaintiff. 

IX. 

The  defendant  Title  Insurance  and  Trust  Com- 
pany, claims  some  right,  title  or  interest  in  or  to,  or 
lien  upon,  said  land,  or  some  part  thereof,  by  virtue 
of  a  certain  instrument  in  writing  dated  March  7, 
1911,  purporting  to  have  been  executed  by  the  de- 
fendant Consolidated  Midway  Oil  Company,  wherein 
and  whereby  the  [18]  defendant  Consolidated 
Midway  Oil  Company  purported  to  mortgage  to  said 
Title  Insurance  and  Trust  Company  certain  of  the 
aforesaid  land  (together  with  other  land)  to  secure 
the  payment  of  a  certain  indebtedness  purported  to 
be  owing  by  said  defendant  Consolidated  Midway 
Oil  Company  to  the  defendant  A.  B.  Coulson,  and  the 
defendant  A.  B.  Coulson  claims  some  right,  title  or 
interest  in  or  to,  or  lien  upon,  said  land,  or  some  part 
thereof,  bv  virtue  of  the  instrument  last  herein 
described. 

The  defendant  M.  S.  Platz  claims  some  right,  title 
or  interest  in  or  to,  or  lien  upon,  said  land,  or  some 
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part  thereof,  by  virtue  of  a  certain  instrument  in 
writing  bearing  date  February  16,  1912,  purporting 
to  have  been  executed  by  the  defendant  El  Dora  Oil 
Company,  wherein  and  whereby  the  defendant  El 
Dora  Oil  Company  purported  to  mortgage  to  the  de- 
fendant M.  S.  Platz  certain  of  said  land  to  secure 
the  payment  of  a  certain  indebtedness  purported  to 
be  owing  by  the  defendant  El  Dora  Oil  Company  to 
the  defendant  John  Shrader;  and  the  defendant  John 
Shrader  claims  some  right,  title  or  interest  in  or  to, 
or  lien  upon,  said  land,  or  upon  some  part  thereof, 
by  virtue  of  the  instrument  last  herein  described. 

The  defendants  A.  L.  Weil,  Florence  G.  Weil,  J.  M. 
Danziger,  Daisy  C.  Danziger,  M.  P.  Waite,  Anna  W. 
Mary  Waite,  Charles  A.  Son  and  David  S.  Bachman 
claim  some  right,  title  or  interest  in  or  to  said  land, 
or  some  part  thereof,  or  lien  thereupon,  individually, 
and  also  as  trustee  for  the  defendant  Thirty  Thirty- 
Two  Land  Company  under  some  pretended  convey- 
ance or  deed  of  trust,  the  patriculars  whereof  are  un- 
known to  plaintiff;  and  the  defendants  Thirty 
Thirty-Two  Land  Company  claims  some  right,  title 
or  interest  in  or  to  said  land,  or  some  part  thereof, 
or  lien  thereupon,  by  virtue  of  said  pretended  con- 
veyance or  deed  of  trust. 

The  defendant  General  Petroleum  Company 
claims  some  right,  title  or  interest  in  or  to  said  land, 
or  lien  thereupon,  under  some  pretended  convey- 
ance, assignment  or  other  instrument  purporting 
[19]  to  have  been  executed  by  the  defendant 
Thirty  Thirty-Two  Land  Company  or  by  some  of  the 
other    defendants    named    herein,    the    particulars 
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whereof  are  unknown  to  plaintiff. 

X. 
The  defendant  J.  M.  Dunn  claims  some  right,  title 
or  interest  in  or  to,  or  lien  upon,  said  land,  or  some 
part  thereof,  by  virtue  of  a  certain  pretended  attach- 
ment lien  asserted  under  a  certain  notice  of  attach- 
ment recorded  November  17,  1910,  in  book  4  of  at- 
tachments, at  page  402,  in  the  records  of  Kern 
county,  California, 

The  defendant  C.  S.  Green  claims  some  right,  title 
or  interest  in  or  to,  or  lien  upon,  said  land,  or  some 
part  thereof,  by  virtue  of  a  certain  pretended  attach- 
ment lien  asserted  under  a  certain  notice  of  attach- 
ment recorded  November  22,  1911,  in  book  5  of  at- 
tachments, at  page  132,  in  the  records  of  Kern 
county,  California. 

The  defendant  T.  J.  Green  claims  some  right,  title 
or  interest  in  or  to,  or  lien  upon  said  land,  or  some 
part  thereof,  by  virtue  of  a  certain  pretended  attach- 
ment lien  asserted  under  a  certain  notice  of  attach- 
ment recorded  February  28,  1912,  in  book  5  of  at- 
tachments, at  page  227,  in  the  records  of  Kern 
county,  California. 

The  defendant  H.  H.  Hair  claims  some  right,  title 
or  interest  in  or  to,  or  lien  upon  said  land,  or  some 
part  thereof,  by  virtue  of  a  certain  pretended  attach- 
ment lien  asserted  under  a  certain  notice  of  attach- 
ment recorded  January  3,  1912,  in  book  5  of  at- 
tachments, at  page  174,  in  the  records  of  Kern 
county,  California. 

The  defendant  King  Lumber  Company  claims 
some  right,  title  or  interest  in  or  to,  or  lien  upon, 
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said  land,  or  some  part  thereof,  by  virtue  of  a  certain 
pretended  attachment  lien  asserted  under  a  certain 
notice  of  attachment  recorded  February  16,  1912,  in 
book  5  of  attachments,  at  page  217,  in  the  records  of 
Kern  county,  California. 

The  defendant  Layne  and  Bowler  Company  of 
California  claims  some  right,  title  or  interest  in  or 
to,  or  lien  upon,  said  land,  [20]  or  some  part 
thereof,  by  virtue  of  a  certain  pretended  attachment 
lien  asserted  under  a  certain  notice  of  attachment 
recorded  June  19,  1912,  in  book  5  of  attachments,  at 
page  291,  in  the  records  of  Kern  county,  California. 

The  defendant  Sesame  Oil  Company  claims  some 
right,  title  or  interest  in  or  to,  or  lien  upon,  said  land, 
or  some  part  thereof,  by  virtue  of  a  certain  pre- 
tended atachment  lien  asserted  under  a  certain  no- 
tice of  attachment  recorded  May  5, 1911,  in  book  4  of 
attachments,  at  page  489,  in  the  records  of  Kern 
county,  California. 

The  defendant  Archibald  York  claims  some  right, 
title  or  interest  in  or  to  said  land,  or  some  part 
thereof,  by  virtue  of  a  certain  sheriff's  certificate  of 
the  sale  of  said  land,  or  some  part  thereof,  recorded 
October  11,  1911,  in  book  3  of  certificates  of  sale,  at 
page  214,  in  the  records  of  Kern  county,  California. 

XI. 

Except  as  in  this  bill  stated,  plaintiff  has  no 
knowledge  or  information  concerning  the  exact  na- 
ture or  alleged  basis  of  any  of  the  claims  asserted 
by  the  defendants  herein,  or  any  of  them;  and,  there- 
fore, leaves  said  defendants  to  set  forth  their  re- 
spective claims  of  interest. 
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In  that  behalf  plaintiff  alleges  that,  because  of  the 
premises  of  this  bill,  none  of  the  defendants  have  or 
ever  had  any  right,  title  or  interest  in  or  to,  or  lien 
upon,  said  land,  or  any  part  thereof,  or  any  right  or 
interest  in  or  to  the  petroleum  or  minineral  oil  or 
gas  deposited  therein,  or  any  right  to  extract  petro- 
leum or  mineral  oil  or  gas,  or  any  other  mineral  from 
said  land,  or  any  part  thereof.  On  the  contrary, 
each,  of  said  pretended  placer  mining  locations  is, 
and  at  all  times  has  been,  void  and  of  no  effect;  and 
no  rights  whatever  were  ever  acquired  thereunder; 
and  each  and  all  of  the  aforesaid  acts  of  the  defend- 
ants herein  in  asserting  an  interest  in  or  to  said  land, 
and  in  entering  upon  and  taking  and  holding  posses- 
sion thereof,  and  in  drilling  and  constructing  oil  wells 
thereupon,  and  in  extracting,  using  and  appropria- 
ting the  petroleum  or  mineral  oil  and  gas  deposited 
[21]  therein,  were  and  are  in  violation  of  the  laws 
of  the  United  States  and  the  aforesaid  orders  with- 
drawing and  reserving  said  land,  and  all  of  said  acts 
were  and  are  in  violation  of  the  proprietary  and 
other  rights  of  this  plaintiff. 

XII. 

The  present  value  of  the  land  hereinbefore  de- 
scribed exceeds  one  million  (1,000,000)  dollars. 

In  consideration  whereof,  and  inasmuch  as  plain- 
tiff is  without  full  and  adequate  remedy  in  the  prem- 
ises, save  in  a  court  of  equity,  where  matters  of  this 
nature  are  properly  cognizable  and  relievable,  plain- 
tiff prays : 

1.  That  said  defendants,  and  each  of  them,  may 
be  required  to  make  full,  true  and  direct  answer,  re- 
spectively, to  all  and  singular  the  matters  and  things 
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hereinbefore  stated  and  charged  and  to  fully  disclose 
and  state  their  claims  to  said  land  hereinbefore  de- 
scribed, and  to  any  and  to  all  parts  thereof,  as  fully 
and  particularly  as  if  they  had  been  particularly  in- 
terrogated thereunto,  but  not  under  oath,  answer 
under  oath  being  hereby  expressly  waived; 

2.  That  the  said  land  may  be  declared  by  this 
Court  to  have  been  at  all  times  from  and  after  the 
27th  day  of  September,  1909,  lawfully  withdrawn 
from  mineral  exploration  and  from  all  forms  of  lo- 
cation, settlement,  selection,  filing,  entry  or  disposal 
under  the  mineral  or  nonmineral  public  land  laws  of 
the  United  States; 

3.  That  said  defendants,  and  each  of  them,  may 
be  adjudged  and  decreed  to  have  no  estate,  right, 
title,  interest  or  claim  in  or  to  said  land,  or  any  part 
thereof,  or  in  or  to  any  mineral  or  minerals  or  min- 
eral deposits  contained  in  or  under  said  land,  or  any 
part  thereof;  and  that  all  and  singular  of  said  land, 
together  with  all  of  the  minerals  and  mineral  de- 
posits, including  mineral  oil,  petroleum  and  gas 
therein  or  thereunder  contained,  may  be  adjudged 
and  decreed  to  be  the  perfect  property  of  this  plain- 
tiff, free  and  clear  of  the  claims  of  said  defendants, 
and  each  and  every  one  of  them;     [22] 

4.  That  each  and  all  of  the  defendants  herein, 
their  officers  agents,  servants  and  attorneys,  during 
the  progress  of  this  suit,  and  thereafter,  finally  and 
perpetually,  may  be  enjoined  from  asserting  or 
claiming  any  right,  title,  interest,  claim  or  lien  in  or 
to  the  said  land  or  any  part  thereof,  or  in  or  to  any 
of  the  minerals,  or  mineral  deposits  therein,  or  there- 
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under  contained ;  and  that  each  and  all  of  the  defend- 
ants herein,  their  officers,  agents,  servants  and  at- 
torneys, during  the  progress  of  this  suit,  and  there- 
after, finally  and  perpetually  may  be  enjoined  from 
going  upon  any  part  or  portion  of  said  land,  and 
from  in  any  manner  using  any  of  said  land  and  prem- 
ises and  from  in  any  manner  extracting,  removing 
or  using  any  of  the  minerals  deposited  in  or  under 
said  land  and  premises,  or  any  part  or  portion 
thereof,  or  any  of  the  other  natural  products  thereof, 
and  from  in  any  manner  committing  any  trespass  or 
waste  upon  any  of  said  land  or  with  reference  to  any 
of  the  minerals  deposited  therein  or  thereunder,  or 
any  of  the  other  natural  products  thereof; 

5.  That  an  accounting  may  be  had  by  said  defend- 
ants and  each  and  every  one  of  them,  wherein  said 
defendants,  and  each  of  them,  shall  make  a  full,  com- 
plete, itemized  and  correct  disclosure  of  the  quantity 
of  minerals  (and  particularly  petroleum)  removed 
or  extracted  or  received  bv  them  or  either  or  anv  of 
them,  from  said  land,  or  any  part  thereof,  and  of  any 
and  all  moneys  or  other  property  or  thing  of  value 
received  from  the  sale  or  disposition  of  any  and  all 
minerals  extracted  from  said  land  or  any  part 
thereof,  and  of  all  rents  and  profits  received  under 
any  sale,  lease,  transfer,  conveyance,  contract  or 
agreement  concerning  said  land  or  any  part  thereof; 
and  that  the  plaintiff  may  recover  from  said  defend- 
ants, respectively,  all  damages  sustained  by  the 
plaintiff  in  these  premises ;     [23] 

6.  That  a  receiver  may  be  appointed  by  this  court 
to  take  possession  of  said  land  and  of  all  wells,  der- 
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ricks,  drills,  pumps,  storage  vats,  pipes,  pipe-lines, 
shops,  houses,  machinery,  tools  and  appliances  of 
every  character  whatsoever  thereon,  belonging  to  or 
in  the  possession  of  said  defendants,  or  any  of  them, 
which  have  been  used  or  now  are  being  used  in  the 
extraction,  storage,  transportation,  refining,  sale, 
manufacture,  or  in  any  other  manner  in  the  produc- 
tion of  petroleum  or  petroleum  products  or  other 
minerals  from  said  land  or  any  part  thereof  for  the 
purpose  of  continuing,  and  with  full  power  and  au- 
thority to  continue  the  operations  on  said  land  in 
the  production  and  sale  of  petroleum  and  other  min- 
erals, and  for  the  preservation,  protection  and  use 
of  the  wells,  derricks,  pumps,  tanks,  storage  vats, 
pipes,  pipe-lines,  houses,  shops,  tools,  machinery  and 
appliances  being  used  by  the  defendants,  their  offi- 
cers, agents  or  assigns  in  the  production,  transporta- 
tion, manufacture  or  sale  of  petroleum  or  other  min- 
erals from  said  land  or  any  part  thereof,  and  that 
such  receiver  may  have  the  usual  and  general  powers 
vested  in  receivers  of  courts  of  chancery ; 

7.  That  the  plaintiff  may  have  such  other  and 
further  relief  as  in  equity  may  seem  just  and  proper. 

To  the  end  therefore  that  this  plaintiff  may  obtain 
the  relief  to  which  it  is  justly  entitled  in  the  prem- 
ises, may  it  please  your  Honors  to  grant  unto  the 
plaintiff  a  writ  or  writs  of  subpoena,  issued  by  and 
under  the  seal  of  this  Honorable  Court,  directed  to 
the  said  defendants  herein,  to  wit:  American  Oil- 
fields Company,  Limited,  Midlands  Oilfields  Com- 
pany, Limited,  El  Dora  Oil  Company,  National  Pa- 
cific Oil  Company,  Miocene  Oil  Company,  Consoli- 
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dated  Midway  Oil  Company,  Californian  Amalga- 
mated Oil  Company,  Pan  American  Oil  Company, 
Maricopa  Consolidated  Oil  Company,  General  Petro- 
leum Company,  Independent  Oil  Producers  Agency, 
Phoenix  Refining  and  Manufacturing  Company, 
Standard  Oil  Company,  Title  Insurance  and  Trust 
Company,  King  Lumber  Company,  Layne  and  Bow- 
ler Company  of  California,  Sesame  Oil  Company, 
[24]  Thirty  Thirty-Two  Land  Company,  J.  L. 
Campbell,  H.  M.  Jackson,  John  Shrader,  A.  B.  Coul- 
son,  M  S.  Platz,  J.  M.  Dunn,  C.  S.  Green,  T.  J. 
Green,  H.  H.  Hair,  Archibald  York,  David  S.  Bach- 
man,  James  Bloom,  Daisy  C.  Danziger,  Edward  Fox, 
Mary  P.  Francis,  George  C.  Haldeman,  John  V. 
Hoffman,  M.  E.  Hoffman,  Benjamin  M.  Howe, 
Wilbert  Morgrage,  Mrs.  W.  Morgrage,  Eobert  F. 
O'Brien,  George  L.  Reynolds,  Mrs.  George  L.  Rey- 
nolds, Charles  A.  Son,  Anna  W.  Mary  Waite,  M.  P. 
Waite,  D.  C.  Wallace,  Jr.,  A.  L.  Weil  and  Florence 
G.  Weil,  therein  and  thereby  commanding  them  and 
each  of  them  at  a  certain  time,  and  under  a  certain 
penalty  therein  to  be  named,  to  be  and  appear  before 
this  Honorable  Court,  and  then  and  there  severally, 
full,  true  and  direct  answers  make  to  all  and  singular 
the  premises  but  not  under  oath,  answer  under  oath 
being  hereby  expressly  waived,  and  stand  to  perform 
and  abide  by  such  order,  direction  and  decree  as  may 
be  made  against  them,  or  any  of  them,  in  the  prem- 
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ises  and  shall  be  meet  and  agreeable  to  equity. 
GEOEGE  W.  WICKERSHAM, 

Attorney  General  of  the  United  States. 

A.  I.  Mccormick, 

United  States  Attorney. 
B.  D.  TOWNSEND, 
Special  Assistant  to  the  Attorney  General.     [25] 

United  States  of  America, 
Southern  District  of  California, 
County  of  Los  Angeles, — ss. 

Gratz  W.  Helm,  being  first  duly  sworn,  deposes 
and  says : 

I  am  now,  and  have  been  for  more  than  four  years 
last  past,  an  employee  and  agent  of  the  General 
Land  Office,  Department  of  the  Interior  of  the 
United  States;  at  all  times  from  and  after  the  1st 
day  of  July,  1910,  I  have  been,  and  am  now.  Chief 
of  Field  Division  of  the  General  Land  Office  of  the 
United  States,  assigned  to  duty  and  in  charge  of  the 
public  lands  of  the  said  United  States,  comprised  in 
the  Sixth  Field  Division  in  the  Southern  District  of 
California,  including  the  land  described  in  the  fore- 
going bill  of  complaint.  During  all  of  said  times 
hereinbefore  mentioned,  under  such  employment,  I 
have  been  engaged  in  field  examinations  and  other  in- 
vestigations on  behalf  of  the  Department  of  the  In- 
terior, with  reference  to  the  administration  of  the 
public  land  laws  of  the  United  States  and  the  en- 
forcement and  protection  of  the  proprietary  and 
other  rights  of  the  United  States  pertaining  to  said 
public  lands.  The  acts  and  transactions  referred  to 
in  the  foregoing  bill  of  complaint  with  reference  to 
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said  land  in  paragraph  11  thereof  described,  were 
investigated  by  me,  as  such  employee  and  agent,  and 
under  my  supervision,  direction  and  control,  and  in 
this  manner  I  acquired  knoowledge  thereof.  The 
same  are  true  of  my  own  knowledge,  except  as  to  the 
statements  therein  made  on  information  and  belief, 
and  as  to  those  matters,  I  believe  them  to  be  true. 

My  knowledge  of  the  facts  upon  which  the  prayer 
for  temporary  relief  by  injunction  and  receivership 
in  said  bill  is  based,  was  obtained  from  an  inspection 
of  the  records  of  the  United  States  Land  Office  for 
the  Los  Angeles  Land  District,  the  records  of  the 
office  of  the  county  recorder,  county  of  Kern,  Cali- 
fornia, and  an  inspection  and  observation  of  the  land 
described  [26]  in  said  bill  of  complaint,  and  oper- 
ations conducted  in  and  upon  said  land,  and  upon  ad- 
missions and  statements  made  by  certain  of  the  de- 
fendants and  their  duly  authorized  officers  and 
agents. 

(Signed)     GRATZ  W.  HELM. 

Subscribed  and  sworn  to  before  me  this  27th  day 
of  February,  1913. 

[Seal]  (Signed)     WM.  M.  VAN  DYKE, 

Clerk  of  the  U.  S.  District  Court  for  the  Southern 
District  of  California,  Southern  Division. 
Division.  [27] 
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[Motion  to  Dismiss  Bill  of  Complaint.] 

In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Northern  Division,  Ninth 
Circuit, 

No.  A-3— IN  EQUITY. 

THE  UNITED  STATES  OP  AMERICA, 

Plaintiff, 
vs. 

AMERICAN     OILPIELDS     COMPANY,    LIM- 
ITED et  al. 

Defendants. 

To  the  Honorable,  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California,. 
Northern  Division,  Ninth  Circuit: 
Defendants,  American  Oilfields  Company,  Lim- 
ited ;  Midland  Oilfields  Company,  Limited,  National 
Pacific  Oil  Company,  Consolidated  Midway  Oil  Com- 
pany, Pan  American  Oil  Company,  Maricopa  Con- 
solidated Oil  Company,  General  Petroleum  Com- 
pany, Thirty  Thirty-two  Land  Company,  David  S. 
Bachman,  Daisy  C.  Danziger,  J.  M.  Danziger,  Ed- 
ward Fox,  George  C.  Haldeman,  John  V.  Hoffman, 
M.  E.  Hoffman,  Benjamin  M.  Howe,  Wilbert  Mor- 
grage,  Mrs.  W.  Morgrage,  Robert  F.  O'Brien, 
George  L.  Reynolds,  Mrs.  George  L.  Reynolds, 
Charles  A.  Son,  Anna  W.  Mary  Waite,  M.  P.  Waite, 
D.  C.  Wallace,  Jr.,  A.  L.  Weil  and  Florence  G.  Weil, 
hereby  move  that  the  Bill  of  Complaint  in  the  above- 
entitled  action  and  the  whole  thereof  be  dismissed 
for  insufficiency  of  fact  to  constitute  a  valid  cause 
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of  action  in  equity  against  the  defendants  in  this: 
That  it  appears  from  said  Bill  of  Complaint  that  de- 
fendants'  grantors  located  said  land  prior  to  July 
2d,  1910,  and  under  said  location  defendants  entered 
into  the  actual  possession  of  said  land,  and  made  a 
discovery  of  mineral  thereon,  and  that  it  is  not  al- 
leged that  prior  to  July  2d,  1910,  and  on  said  date 
defendants  were  not  in  the  diligent  [28]  prosecu- 
tion of  work  leading  to  discovery  of  oil  or  gas ; 

That  the  basis  of  plaintiff's  cause  of  action  de- 
pends on  an  alleged  withdrawal  of  said  land  on  the 
27th  day  of  September,  1909,  by  the  President  of  the 
United  States  acting  by  and  through  the  Secretary 
of  the  Interior,  and  that  the  alleged  withdraw^al  of 
said  land  from  entry  on  the  27th  day  of  September, 
1909,  was  unconstitutional,  void  and  of  no  force  and 
effect,  and  beyond  the  authority  of  the  President  and 
contrary  to  the  provisions  of  Chapter  6,  Title  32  of 
the  Revised  Etatutes  of  the  United  States  and  the 
Act  of  Congress  of  February  11,  1897,  27  Stat.  L. 
526  and  the  Acts  amending  and  supplementing  the 
same; 

That  it  further  appears  that  no  withdrawal  of  the 
minerals  in  said  land  was  ever  made. 

That  it  appears  that  this  is  an  action  to  quiet  title, 
but  it  is  not  alleged  that  plaintiff  is  in  the  possession 
of  said  land  or  any  part  thereof ;  to  the  contrary  it 
is  alleged  that  defendants  are  in  possession  of  the 
whole  thereof ; 

That  it  further  appears  in  said  Bill  of  Complaint 
that  defendants  by  their  efforts  and  expenditures 
over  several  years  have  established  the  value  of  said 
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lands  to  an  amount  exceeding  $500,000.00  which  were 
theretofore  valueless ;  that  plaintiff  seeks  the  recov- 
ery of  the  land  and  the  improvements  thereof,  and 
the  oil  removed  therefrom,  without  offering  to  pay 
for  the  said  improvements  or  the  cost  of  producing 
said  oil,  or  to  make  any  allowance  therefor; 

That  it  further  appears  from  said  Bill  of  Com- 
plaint that  [29]  plaintiff  is  seeking  the  interpo- 
sition of  a  court  of  equity  without  offering  to  do 
equity. 

A.  L.  WEIL, 
Solicitor  for  Defendants,  American  Oilfields  Com- 
pany, Ltd.,  Midland  Oilfield  Co.,  Ltd.,  National 
Pacific  Oil  Co.,  Consolidated  Midway  Oil  Co., 
Pan  American  Oil  Company,  Maricopa  Consoli- 
dated Oil  Co.,  General  Petroleum  Company, 
Thirty  Thirty-Two  Land  Co.,  David  S.  Bach- 
man,  Daisy  C.  Danziger,  J.  M.  Danziger,  Ed- 
ward Pox,  George  C.  Haldeman,  John  V.  Hoff- 
man, M.  E.  Hoffman,  Benjamin  M.  Howe,  Wil- 
bert  Morgrage,  Mrs.  W.  Morgrage,  Eobert  P. 
O'Brien,  George  L.  Reynolds,  Mrs.  George  L. 
Reynolds,  Charles  A.  Son,  Anna  W.  Mary 
Waite,  M.  P.  Waite,  D.  C.  Wallace,  Jr.,  A.  L. 
Weil,  Florence  G.  Weil. 

[Endorsed]  :  No.  A-3— In  Equity.  U.  S.  District 
Court,  Southern  District  of  California,  Northern  Di- 
vision, Ninth  Circuit,  The  Uiiited  States  of  Amer- 
ica, Plaintiff,  vs.  American  Oilfields  Company  et  al., 
Defendants.  Motion  to  Dismiss.  Received  a  Copy 
of  this  Within  Motion  to  Dismiss  this  20th  day 
of  May,  1913.     A.  I.  McCormick,  U.  S.  Atty.     Filed 
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May  20, 1913.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas. 
N.  Williams,  Deputy  Clerk.  A.  L.  Weil,  Attorney 
at  Law,  1206  Alaska  Commercial  Bldg.,  San  Fran- 
cisco, Cal.    .[30] 


In  the  District  Court  of  the  United  States^  Southern 
District  of  California^  Northern  Division^  Ninth 
Circuit, 

No.  A-3— IN  EQiUITY. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
versus 

AMERICAN  OILFIELDS  COMPANY,  LIM- 
ITED, Midland  Oilfields  Company,  Limited, 
El  Dora  Oil  Company,  National  Pacific  Oil 
Company,  Miocene  Oil  Company,  Consoli- 
dated Midway  Oil  Company,  Californian 
Amalgamated  Oil  Company,  Pan  American 
Oil  Company,  Maricopa  Consolidated  Oil 
Company,  General  Petroleum  Company,  In- 
dependent Oil  Producers  Agency,  Phoenix 
Refining  and  Manufacturing  Company, 
Standard  Oil  Company,  Title  Insurance  and 
Trust  Company,  King  Lumber  Company, 
Layne  and  Bowler  Company  of  California, 
Sesame  Oil  Company,  Thirty  Thirty-Two 
Land  Company,  J.  L.  Campbell,  H.  M.  Jack- 
son, John  Shrader,  A.  B.  Coulson,  M.  S.  Platz, 
J.  M.  Dunn,  C.  S.  Green,  T.  J.  Green,  H  H. 
Hair,  Archibald  York,  David  S.  Bachman, 
James  Bloom,  Daisy  C.  Danziger,  J.  M.  Dan- 
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ziger,  Edward  Fox,  Mary  F.  Francis,  George 
C.  Haldeman,  John  V.  Hoffman,  M.  E.  Hoff- 
man, Benjamin  M.  Howe,  Wilbert  Morgrage, 
Mrs.  W.  Morgrage,  Robert  F.  O'Brien, 
George  L.  Reynolds,  Mrs.  George  L.  Rey- 
nolds, Charles  A.  Son,  Anna  W.  Mary  Waite, 
M.  P.  Waite,  D.  C.  Wallace,  Jr.,  A.  L.  Weil, 
and  Florence  G.  Weil, 

Defendants. 

Order    Overruling   Motions    to    Dismiss,    and 
Appointing  Receiver. 

WHEREAS,  motions  to  dismiss  the  bill  of  com- 
plaint in  this  suit  were  made  by  certain  of  the  de- 
fendants herein,  and  were  on  January  3,  1914,  and 
again  on  March  [31]  21,  1914,  were  fully  argued 
and  submitted;  and 

WHEREAS,  motions  by  the  complainant  for  the 
appointment  of  a  Receiver  for  the  interests  of  the 
El  Dora  Oil  Company,  J.  L.  Campbell,  H.  M.  Jack- 
son, John  Shrader,  M.  S.  Platz,  American  Oilfields 
Company,  Limited,  Midland  Oilfields  Company, 
Limited,  Californian  Amalgamated  Oil  Company, 
Pan  American  Oil  Company,  Consolidated  Midway 
Oil  Company,  National  Pacific  Oil  Company,  Mari- 
copa Consolidated  Oil  Company,  and  A.  L.  Weil,  in 
the  land  described  in  the  bill  of  complaint  herein, 
together  with  all  oil  and  other  property  on  said  land 
were  on  March  21,  1914,  argued  and  submitted: 

IT  IS  NOW  CONSIDERED,  ORDERED  AND 
ADJUDGED  that  the  motions  of  the  defendants 
herein  to  dismiss  are  hereby  overruled  and  denied, 
and  each  of  the  said  defendants  who  made  said  mo- 
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tions  to  dismiss  is  allowed  five  days  to  file  answer  in 
addition  to  the  time  allowed  by  the  New  Equity 
Rules. 

IT  IS  FURTHER  ORDERED  that  A.  E.  Camp- 
bell, Esq.,  be,  and  he  is  hereby  appointed  Receiver  of 
the  property  described  in  the  bill  of  complaint 
herein  claimed  by  the  El  Dora  Oil  Company, 
J.  L.  Campbell,  H.  M.  Jackson,  John  Shrader,  M.  S. 
Platz,  American  Oilfields  Company,  Limited,  Mid- 
land Oilfields  Company,  Limited,  Calif  ornian  Amal- 
gamated Oil  Company,  Pan  American  Oil  Company, 
Consolidated  Midway  Oil  Company,  National  Pa- 
cific Oil  Company,  Maricopa  Consolidated  Oil  Com- 
pany, and  A.  L.  Weil,  to  wit : 

All  the  Southeast  Quarter  of  Section  Thirty- 
Two,  Township  Twelve  North,  Range  Twenty- 
three  West,  San  Bernardino  Base  and  Meridian, 
situated  in  Kern  County,  State  of  California, 
[32] 
and  of  the  oil,  gas,  and  all  other  property  of  every 
Mnd  situated  on  said   land,    or    already    extracted 
therefrom,  and  still  in  the  possession  of  defendants, 
and  the  defendants,  and  each  of  them,  their  agents, 
attorneys  and  employees  are  enjoined  from  remov- 
ing said  oil,  gas,  or  other   property,    or    any   part 
thereof  from  said  land,  or  in  any  manner  interfering 
with  the  order  of  this  Court,  and  are  enjoined  from 
further  producing  oil  from  said  land,  except  by  per- 
mission and  under  the  direction  of  the  said  Receiver. 
Said  Receiver  is  directed  to  receive,  and  the  said 
defendants  are  directed  to  surrender   to   said    Re- 
ceiver all  moneys  in  their  hands  or  in  the  hands  of 
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any  person  or  corporation  for  them  which  are  the 
proceeds  of  the  sale  of  oil  or  gas  produced  from  said 
lands  hereinbefore  described ;  and  the  said  Receiver 
is  directed  to  collect  any  notes,  accounts,  or  other 
evidences  of  debt  due  or  payable  on  account  of  oil 
and  gas  produced  from  said  land  and  sold  by  or  for 
said  defendants,  or  any  of  them. 

The  said  Receiver  is  given  power  and  directed  to 
operate  any  oil  or  gas  well  or  wells  on  said  property^ 
or  to  permit  them  to  be  operated  by  the  respective 
defendants  now  in  possession  of  or  operating  same, 
or  who  have  heretofore  operated  on  said  lands;  or 
to  close  said  wells,  if  he  deems  it  necessary  or  ad- 
visable to  do  so  in  order  to  conserve  the  oil  and  gas 
in  said  lands  and  prevent  said  property  from  being 
damaged  or  the  oil  and  gas  from  being  wasted. 

The  said  Receiver  is  directed  to  ascertain  the 
quantity  of  oil  and  gas  heretofore  extracted  by  said 
respective  defendants,  and  to  keep  an  accurate  ac- 
count of  all  oil  and  gas  hereafter  produced  from 
said  lands,  and  to  sell  said  oil  and  gas  for  the  best 
price  obtainable.     [33] 

For  the  purpose  of  making  an  investigation  and 
determining  the  condition  of  the  wells  drilled  on  said 
lands,  and  particularly  for  the  purpose  of  determin- 
ing whether  water  is  infiltrating  the  oil  sands  or 
reservoirs  on  said  lands,  and  for  the  further  purpose 
of  ascertaining  the  amount  of  oil  and  gas  heretofore 
produced,  the  price  at  which  the  same  has  been  sold, 
and  the  value  thereof,  the  Receiver  is  directed  and 
empowered  to  examine  the  logs  of  the  wells  and  the 
books  of  account  kept  by  the  defendants  or  any  of 
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them  in  the  development  and  operation  of  said  lands. 

For  the  purpose  of  preventing  damage  to  said 
lands  by  the  infiltration  of  water  into  the  oil  sands 
and  otherwise,  and  for  the  purpose  of  protecting  and 
operating  the  said  property,  the  said  Eeceiver  is  au- 
thorized to  employ  such  assistance  and  incur  such 
expense,  to  be  paid  out  of  the  moneys  coming  into 
his  hands  as  Receiver,  as  he  shall  deem  necessary, 
subject  to  the  approval  of  this  Court.  All  moneys 
coming  into  the  hands  of  said  Receiver,  shall,  unless 
otherwise  directed  by  the  Court,  be  deposited  in  a 
bank  or  banks  to  be  selected  jointly  by  the  Receiver 
and  the  defendants  who  claim  such  moneys,  or  their 
respective  solicitors  of  record,  and  the  solicitor  for 
the  complainant,  and  such  moneys  shall  be  paid  out 
by  the  said  bank  or  banks  only  upon  checks  signed 
by  said  Receiver  and  by  said  solicitors  of  record,  or 
otherwise  as  may  be  ordered  by  this  Court. 

A  bond  in  the  sum  of  Five  Thousand  ($5,000)  Dol- 
lars, to  be  approved  by  this  Court,  shall  be  given  by 
the  Receiver  within  five  days  from  the  filing  of  this 
order;  [34]  provided  the  solicitor  for  the  com- 
plainant or  for  the  defendants,  or  either  of  them, 
may  at  any  time  upon  one  day's  notice  to  counsel  for 
the  opposite  parties,  apply  to  the  Court  for  an  in- 
crease in  the  amount  of  said  bond. 

The  amount  of  compensation  to  be  paid  to  the  Re- 
ceiver in  this  suit  is  to  be  determined  hereafter. 

This  April  23, 1915. 

M.  T.  DOOLING, 

United  States  District  Judge. 
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[Endorsed] :  No.  A-3— Eq.  U.  S.  District  Court, 
Southern  District  of  California,  Northern  Division. 
United  States  of  America  v.  American  Oilfields  Co, 
et  al.  Order  Overruling  Motions  to  Dismiss  and 
Appointing  Receiver.  Filed  Apr.  26,  1915.  Wm. 
M.  Van  Dyke,  Clerk.  By  R.  S.  Zinnnerman,  Dep- 
uty Clerk.     [35] 


In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Northern  Division,  Ninth 
Circuit, 

No.  A-3— IN  EQUITY. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
versus 

AMERICAN  OILFIELDS  COMPANY,  LIMITED, 
Midland  Oilfields  Company,  Limited,  El  Dora 
Oil  Company,  National  Pacific  Oil  Company, 
Miocene  Oil  Company,  Consolidated  Midway 
Oil  Company,  Californian  Amalgamated  Oil 
Company,  Pan  American  Oil  Company,  Mari- 
copa Consolidated  Oil  Company,  General  Pe- 
troleum Company,  Independent  Oil  Produc- 
ers Agency,  Phoenix  Refining  and  Manufac- 
turing Company,  Standard  Oil  Company,  Title 
Insurance  and  Trust  Company,  King  Lumber 
Company,  Layne  and  Bowler  Company  of 
California,  Sesame  Oil  Company,  Thirty 
Thirty-two  Land  Company,  J.  L.  Campbell, 
H.  M.  Jackson,  John  Shrader,  A.  B.  Coulson, 
M.  S.  Platz,  J.  M.  Dunn,  C.  S.  Green,  T.  J. 
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Green,  H.  H.  Hair,  Archibald  York,  David 
S.  Bachman,  James  Bloom,  Daisy  C.  Danziger, 
J.  M.  Danziger,  Edward  Fox,  Mary  F.  Fran- 
cis, George  C.  Haldeman,  John  V.  Hoffman, 
M.  E.  Hoffman,  Benjamin  M.  Howe,  Wilbert 
Morgrage,  Mrs.  W.  Morgrage,  Robert  F. 
O'Brien,  George  L.  Reynolds,  Mrs.  George  L. 
Reynolds,  Charles  A.  Son,  Anna  W.  Mary 
Waite,  M.  P.  Waite,  D.  C.  Wallace,  Jr.,  A.  L. 
Weil  and  Florence  G.  Weil, 

.    Defendants. 

Petition  for  Order  Allowing  Appeal. 

National  Pacific  Oil  Company,  a  corporation,  de- 
fendant herein,  conceiving  itself  aggrieved  by  the 
Order  given  and  rendered  on  the  23d  day  of  April, 
1915,  and  filed  on  the  26th  day  of  [36]:  April, 
1915,  in  the  above-entitled  action,  doth  hereby  ap- 
peal to  the  United  States  Circuit  Court  of  Appeals, 
for  the  Ninth  Circuit,  from  that  part  of  said  order, 
a  copy  of  which  said  order  is  hereto  annexed,  which 
orders  that: 

'^IT  IS  FURTHER  ORDERED  that  A.  E.  Camp- 
bell, Esq.,  be,  and  he  is  hereby  appointed  Receiver 
of  the  property  described  in  the  bill  vi  complaint 
herein  claimed  by  the  El  Dora  Oil  Company,  J.  L. 
Campbell,  H.  M.  Jackson,  John  Shrader,  M.  S.  Platz, 
American  Oilfields  Company,  Limited,  Midland  Oil- 
fields Company,  Limited,  Californian  Amalgamated 
Oil  Company,  Pan  American  Oil  Company,  Consoli- 
dated Midway  Oil  Company,  National  Pacific  Oil 
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Company,  Maricopa  Consolidated  Oil  Company,  and 

A.  L.  Weil,  to  wit: 

All  the  Southeast  Quarter  of  Section  Thirty- 
two,  Township  Twelve  North,  Range  Twenty- 
three  West,  San  Bernardino  Base  and  Meridian, 
situated  in  Kern  County,  State  of  California, 

t/    7  7 

and  of  the  oil,  gas,  and  all  other  proprty  of  every 
kind  situated  on  said  land,  or  already  extracted 
therefrom  and  in  the  possession  of  defendants,  and 
the  defendants,  and  each  of  them,  their  agents,  at- 
torneys and  employees  are  enjoined  from  removing 
said  oil,  gas,  or  other  property,  or  any  part  thereof, 
from  said  land,  or  in  any  manner  interfering  with 
the  order  of  this  Court,  and  are  enjoined  from  fur- 
ther producing  oil  from  said  land,  except  by  permis- 
sion and  under  the  direction  of  the  said  Receiver. 

Said  Receiver  is  directed  to  receive,  and  the  said 
defendants  are  directed  to  surrender  to  said  Re- 
ceiver all  moneys  in  their  hands  or  in  the  hands  of 
any  person  or  corporation  [37]  for  them  which 
are  the  proceeds  of  the  sale  of  oil  or  gas  produced 
from  said  lands  hereinbefore  described;  and  the  said 
Receiver  is  directed  to  collect  any  notes,  accounts, 
or  other  evidences  of  debt  due  or  payable  on  account 
of  oil  and  gas  produced  from  said  land  and  sold  by 
or  for  said  defendants,  or  any  of  them. 

The  said  Receiver  is  given  power  and  directed  to 
operate  any  oil  or  gas  well  or  wells  on  said  property, 
or  to  permit  them  to  be  operated  by  the  respective 
defendants  now  in  possession  of  or  operating  same, 
or  who  have  heretofore  operated  on  said  lands;  or 
to  close  said  wells  if  he  deems  it  necessary  or  advis- 
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able  to  do  so  in  order  to  conserve  the  oil  and  gas  in 
said  lands  and  prevent  said  property  from  being 
damaged  or  the  oil  and  gas  from  being  wasted. 

The  said  Receiver  is  directed  to  ascertain  the 
quantity  of  oil  and  gas  heretofore  extracted  by  said 
respective  defendants,  and  to  keep  an  accurate  ac- 
count of  all  oil  and  gas  hereafter  produced  from  said 
lands,  and  to  sell  said  oil  and  gas  for  the  best  price 
obtainable. 

For  the  purpose  of  making  an  investigation  and 
determining  the  condition  of  the  wells  drilled  on  said 
lands,  and  particularly  for  the  purpose  of  determin- 
ing whether  water  is  infiltrating  the  oil  sands  or 
reservoirs  on  said  lands,  and  for  the  further  pur- 
pose of  ascertaining  the  amount  of  oil  and  gas  here- 
tofore produced,  the  price  at  which  the  same  has 
been  sold,  and  the  value  thereof,  the  Receiver  is 
directed  and  empowered  to  examine  the  logs  of  the 
wells  and  the  books  of  account  kept  by  the  defend- 
ants or  any  of  them  in  the  development  and  opera- 
tion of  said  lands. 

For  the  purpose  of  preventing  damage  to  said 
lands  by  the  infiltration  of  water  into  the  oil  sands 
and  otherwise,  [38]  and  for  the  purpose  of  pro- 
tecting and  operating  the  said  property  the  said  Re- 
ceiver is  authorized  to  employ  such  assistance  and 
incur  such  expense,  to  be  paid  out  of  the  moneys 
coming  into  his  hands  as  Receiver,  as  he  shall  deem 
necessary,  subject  to  the  approval  of  this  Court.  All 
moneys  coming  into  the  hands  of  said  Receiver,  shall, 
unless  otherwise  directed  by  the  Court,  be  deposited 
in  a  bank  or  banks  to  be  selected  jointly  by  the  Re- 
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ceiver  and  the  defendants  who  claim  such  moneys,  or 
their  respective  solicitors  of  record,  and  the  solicitor 
for  the  complainant,  and  such  moneys  shall  be  paid 
out  by  the  said  bank  or  banks  only  upon  checks 
signed  by  said  Receiver  and  by  said  solicitors  of  rec- 
ord, or  otherwise  as  may  be  ordered  by  this  Court. 

A  bond  in  the  snm  of  Five  Thousand  ($5,000)  Dol- 
lars, to  be  approved  by  this  Court,  shall  be  given  by 
the  Receiver  within  five  days  from  the  filing  of  this 
order;  provided  the  solicitor  for  the  complainant  or 
for  the  defendants,  or  either  of  them,  may  at  any 
time  upon  one  day's  notice  to  counsel  for  the  op- 
posite parties,  apply  to  the  Court  for  an  increase 
in  the  amount  of  said  bond." 

And  defendant  prays  that  this,  its  appeal,  may  be 
allowed;  and  that  a  transcript  of  the  records  and 
proceedings  and  papers  upon  which  said  order  was 
made,  duly  authenticated,  may  be  sent  to  the  said 
United  States  Circuit  Court  of  Appeals. 

Dated  20th  May,  1915. 

A.  L.  WEIL, 
Solicitor  for  Defendant,  National  Pacific  Oil  Com- 
pany. 

[Endorsed] :  No.  A-3 — In  Equity.  District  Court 
of  The  United  States,  Southern  District  of  Califor- 
nia, Northern  Division,  Ninth  Circuit.  The  United 
States  of  America,  Plaintiff,  versus  American  Oil- 
fields Company,  Limited,  et  al..  Defendants.  Peti- 
tion for  Order  Allowing  Appeal.  Filed  May  21, 
1915.  Wm.  M.  Van  Dyke,  Clerk.  By  R.  S.  Zim- 
merman, Deputy  Clerk.     A.  L,  Weil,  Solicitor  for 
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Defendant  National  Pacific  Oil  Company,  Alaska 
Commercial  Bldg.,  San  Francisco,  California.     [39] 


In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Northern  Division,  Ninth 
Circuit, 

No.  A-3— IN  EQUITY. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
versus 

AMERICAN  OILFIELDS  COMPANY,  LIMITED, 

Midland  Oilfields  Company,  Limited,  El  Dora 
Oil  Company,  National  Pacific  Oil  Company, 
Miocene  Oil  Company,  Consolidated  Midway 
Oil  Company,  Californian  Amalgamated  Oil 
Company,  Pan  American  Oil  Company,  Mari- 
copa Consolidated  Oil  Company,  General  Pe- 
troleum Company,  Independent  Oil  Produc- 
ers Agency,  Phoenix  Refining  and  Manufac- 
turing Company,  Standard  Oil  Company,  Title 
Insurance  and  Trust  Company,  King  Lumber 
Company,  Layne    and   Bowler   Company   of 
California,    Sesame    Oil    Company,    Thirty 
Thirty-two  Land  Company,  J.  L.  Campbell, 
H.  M.  Jackson,  John  Shrader,  A.  B.  Coulson, 
M.  S.  Platz,  J.  M.  Dunn,  C.  S.  Green,  T.  J. 
Green,  H.  H.   Hair,  Archibald  York,   David 
S.  Bachman,  James  Bloom,  Daisy  C.  Danziger, 
J.  M.  Danziger,  Edward  Fox,  Mary  F.  Fran- 
cis, George  C.  Haldeman,  John  V.  Hoffman, 
M.  E.  Hoffman,  Benjamin  M.  Howe,  Wilbert 
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Morgrage,  Mrs.  W.  Morgrage,  Robert  F. 
O'Brien,  George  L.  Reynolds,  Mrs.  George  L. 
Reynolds,  Charles  A.  Son,  Anna  W.  Mary 
Waite,  M.  P.  Waite,  D.  C.  Wallace,  Jr.,  A.  L. 
Weil  and  Florence  G.  Weil, 

Defendants. 
Assignment  of  Errors. 
National  Pacific  Oil  Company,  a  corporation,  de- 
fendant and  appellant  herein,  having  appealed,  or 
being  about  to  appeal,  [40]  from  that  certain 
Order  made  in  the  District  Court  of  the  United 
States,  for  the  Southern  District  of  California, 
Northern  Division,  Ninth  Circuit,  on  the  23d  day  of 
April,  1915,  in  an  action  pending  in  said  court  in 
which  the  United  States  of  America  was  plaintiff 
and  the  said  National  Pacific  Oil  Company,  a  corpo- 
ration, and  others,  were  defendants,  by  which  said 
order  a  Receiver  was  appointed  to  take  charge  of  the 
property  of  defendants,  and  each  of  them,  says,  that 
in  the  records  and  proceedings  in  the  said  court  in 
the  said  action,  there  are  manifest  errors,  and  as- 
signs the  following  as  its  assignment  of  errors  upon 
the  said  appeal: 

I. 
That  said  District  Court  erred  in  making  said  Or- 
der and  appointing  a  Receiver; 

II. 
That   said  District  Court,  in  making  said  order, 
erred  in  this,  that  said  court  had  not,  nor  had  the 
Judge  thereof,  any  jurisdiction  to  make  the  said 
order; 
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in. 

That  said  District  Court  erred,  in  making  said  or- 
der in  this,  that  the  said  court  abused  its  discretion 
and  permitted  an  abuse  of  discretion  in  making  said 
order; 

IV. 

That  said  District  Court  erred,  in  making  said 
order,  in  that  the  complaint  of  plaintiff  in  said  action 
did  not  show  facts  justifynig  the  appointment  of  a 
Receiver; 

V. 

That  said  District  Court  erred,  in  making  said 
order,  in  that  the  complaint  of  plaintiff  in  the  said 
action  fails  to  [41]  state  any  facts  entitling  the 
plaintiff  herein  to  any  equitable  relief  whatsoever. 

VI. 

That  said  District  Court  erred,  in  making  said 
order,  in  authorizing  and  directing  the  Receiver  to 
take  possession  of  the  property  mentioned  in  said 
order. 

VII. 

That  said  District  Court  erred,  in  making  said 
order,  in  this,  that  defendant  at  that  time  and  long 
prior  thereto  was  in  the  actual  and  peaceable  pos- 
session of  said  property,  claiming  and  holding  the 
same  under  and  by  virtue  of  the  laws  of  the  United 
States,  and  that  in  and  by  the  allegations  of  plain- 
tiff's complaint  herein,  it  appears  that  the  plaintiff 
was  and  is  out  of  possession.  That  it  does  not  ap- 
pear of  record  herein  that  an  ancillary  suit  for  the 
appointment  of  a  Receiver  had  ever  been  commenced 
or   brought   by   plaintiff  against  defendant.     That 


46  Midland  Oilfields  Company^  Ltd,,  vs. 

plaintiff  had  and  has  a  plain,  speedy  and  adequate 
remedy  at  law,  and  said  District  Court,  sitting  as  a 
Court  of  Equity  herein,  was  and  is  without  authority 
or  jurisdiction  to  make  said  order. 

In  order  that  the  foregoing  assignment  of  errors 
may  be  and  appear  of  record,  the  appellant  above 
named  presents  the  same  to  this  Court,  and  prays 
that  such  disposition  may  be  made  thereof  as  by 
the  law  and  statutes  of  the  United  States  in  such 
case  is  made  and  provided. 

A.  L.  WEIL, 
Solicitor  for  Defendant  and  Appellant,  National  Pa- 
cific Oil  Company. 

[Endorsed] :  No.  A-3 — In  Equity.  District  Court 
of  United  States,  Southern  District  of  California, 
Northern  Division,  Ninth  Circuit.  The  United 
States  of  America,  Plaintiff,  versus  American  Oil- 
fields Company,  Limited,  et  al..  Defendants.  As- 
signment of  Errors.  A.  L.  Weil,  Solicitor  for  De- 
fendant, National  Pacific  Oil  Company,  Alaska  Com- 
mercial Bldg.,  San  Francisco,  California.  Filed 
May  21,  1915.  Wm.  M.  Van  Dyke,  Clerk.  By  R.  S. 
Zimmerman,  Deputy  Clerk.     [42] 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Northern  Division,  Ninth 
Circuit, 

No.  A-3— IN  EQUITY. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
versus 

AMERICAN  OILFIELDS  COMPANY,  LIMITED, 
Midland  Oilfields  Company,  Limited,  El  Dora 
Oil  Company,  National  Pacific  Oil  Company, 
Miocene  Oil  Company,  Consolidated  Midway 
Oil  Company,  Californian  Amalgamated  Oil 
Company,  Pan  American  Oil  Company,  Mari- 
copa Consolidated  Oil  Company,  General  Pe- 
troleum Company,  Independent  Oil  Produc- 
ers Agency,  Phoenix  Refining  and  Manufac- 
turing Company,  Standard  Oil  Company,  Title 
Insurance  and  Trust  Company,  King  Lumber 
Company,  Layne  and  Bowler  Company  of 
California,  Sesame  Oil  Company,  Thirty 
Thirty-two  Land  Company,  J.  L.  Campbell, 
H.  M.  Jackson,  John  Shrader,  A.  B.  Coulson, 
M.  S.  Platz,  J.  M.  Dunn,  C.  S.  Green,  T.  J. 
Green,  H.  H.  Hair,  Archibald  York,  David 
S.  Bachman,  James  Bloom,  Daisy  C.  Danziger, 
J.  M.  Danziger,  Edward  Fox,  Mary  F.  Fran- 
cis, George  C.  Haldeman,  John  V.  Hoffman, 
M.  E.  Hoffman,  Benjamin  M.  Howe,  Wilbert 
Morgrage,    Mrs.    W.    Morgrage,    Robert    F. 
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O'Brien,  George  L.  Reynolds,  Mrs.  George  L. 

Reynolds,  Charles  A.   Son,  Anna  W.   Mary 

Waite,  M.  P.  Waite,  D.  C.  Wallace,  Jr.,  A.  L. 

Weil  and  Florence  G.  Weil, 

Defendants. 
Order  Allowing  Appeal,  and  Fixing  Bond. 
On  motion  of  A.  L.  Weil,  Esq.,  counsel  for  defend- 
ant, [43]  National  Pacific  Oil  Company,  a  corpo- 
ration, and  on  filing  the  petition  of  said  defendant 
for  an  order  allowing  an  appeal,  together  with  an 
assignment  of  errors,  IT  IS  ORDERED  that  an  ap- 
peal be  and  is  hereby  allowed,  to  the  United  States 
Circuit  Court  of  Appeals,  for  the  Ninth  Circuit,  from 
the  order  given  and  made  herein  on  the  23d  day  of 
April,  1915,  and  filed  on  the  26th  day  of  April,  1915, 
in  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  California,  Northern  Division, 
Ninth  Circuit,  appointing  a  Receiver  to  take  charge 
of  the  property  of  defendants,  and  each  of  them. 
That  the  amount  of  the  bond  upon  said  appeal  be 

and  is  hereby  fixed  at  the  sum  of  $ if  the  writ 

of  supersedeas  is  desired. 

That  upon  the  execution  and  approval  of  said  bond 
by  this  Court,  a  writ  of  supersedeas  issue  under  the 
seal  of  this  Court,  directed  to  plaintiff  herein,  its 
agents  and  servants,  and  the  Receiver  appointed 
herein  under  said  order,  that  they  desist  and  refrain 
from,  in  any  manner,  interfering  with  the  Southwest 
quarter  of  said  property,  or  in  any  manner  enforc- 
ing or  attempting  to  enforce  said  order  of  the  23d 
day  of  April,  1915,  against  defendant.  National  Pa- 
cific Oil  Company,  until  said  appeal  be  heard  and  de- 
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termined,  or  the  further  order  of  this  Court.     If  a 
Supersedeas  is  desired  Appellant  may  apply  therefor 
to  the  Court  of  Appeals. 
Dated  21st  of  May,  1915. 

M.  T.  DOOLING, 
Judge. 

[Endorsed] :  No.  A-3 — In  Equity,  District  Court 
of  United  States,  Southern  District  of  California, 
Northern  Division,  Ninth  Circuit.  The  United 
States  of  America,  Plaintiff,  versus  American  Oil- 
fields Company,  Limited,  et  al..  Defendants.  Order 
Allowing  Appeal  and  Fixing  Bond.  Filed  May  21, 
1915.  Wm.  M.  Van  Dyke,  Clerk.  By  R.  S.  Zimmer- 
man, Deputy  Clerk.  A.  L,  Weil,  Solicitor  for  De- 
fendant National  Pacific  Oil  Company,  Alaska  Com- 
mercial Bldg.,  San  Francisco,  California.     [44] 

[Bond  on  Appeal.] 
KNOW  ALL  MEN  BY  THESE  PRESENTS,  that 
we.  National  Pacific  Oil  Company  as  principal,  and 
G.  J.  Syminton  and  R.  E.  Maynard,  as  sureties,  are 
held  and  firmly  bound  unto  The  United  States  of 
America  in  the  full  and  just  sum  of  Five  Hundred 
Dollars,  to  be  paid  to  the  said  The  United  States 
of  America,  its  certain  attorney,  executors,  admin- 
istrators or  assigns;  to  which  payment,  well  and 
truly  to  be  made,  we  bind  ourselves,  our  heirs,  execu- 
tors and  administrators,  jointly  and  severally,  by 
these  presents. 

Sealed  with  our  seals  and  dated  this  21st  day  of 
May,  in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  fifteen. 

WHEREAS,   latelv  at  a  District  Court  of  the 
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United  States  for  the  Southern  District  of  California, 
Northern  Division,  9th  Circuit,  in  a  suit  depending 
in  said  court,  between  The  United  States  of  America, 
Plaintiff,  vs.  American  Oilfields  Company,  Limited, 
et  al.,  in  which  an  order  overruling  motion  to  dis- 
miss, and  appointing  a  Receiver  was  rendered 
against  the  National  Pacific  Oil  Company  and  the 
said  National  Pacific  Oil  Company  having  obtained 
from  said  Court  an  order  allowing  an  appeal  to  re- 
verse the  said  order  in  the  aforesaid  suit,  and  a  cita- 
tion directed  to  the  said  The  United  States  of  Amer- 
ica citing  and  admonishing  it  to  be  and  appear  at 
a  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  to  be  holden  at  San  Francisco,  in  the 
State  of  California; 

NOW,  THE  CONDITION  OP  THE  ABOVE  OB- 
LIGATION IS  SUCH,  that  if  the  said  National 
Pacific  Oil  Company  shall  prosecute  its  appeal  to  ef- 
fect, and  answer  all  damages  and  costs  if  it  fail  to 
make  its  plea  good,  then  the  above  obligation  to  be 
[45]  void;  else  to  remain  in  full  force  and  virtue. 
NATIONAL  PACIFIC  OIL  COMPANY.     (Seal) 

E,  B.  KIDSON,  (Seal) 

Secretary. 
G.  J.  SYMINTON.     (Seal) 
R.  E.  MAYNARD.      (Seal) 

Acknowledged  before  me  the  day  and  year  first 
above  written. 

[Seal]  BERTHA  L.  MARTIN, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 


Mi 
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United  States  of  America, 
Northern  District  of  California. — ss. 

G.  J.  Syminton  and  R.  E.  Maynard  being  duly 
sworn,  each  for  himself,  deposes  and  says,  that  he  is 
a  freeholder  in  said  district,  and  is  worth  the  sum 
of  Five  Hundred  Dollars,  exclusive  of  property  ex- 
empt from  execution,  and  over  and  above  all  debts 
and  liabilities. 

G.  J.  SYMINTON. 

E.  E.  MAYNARD. 

Subscribed  and  sworn  to  before  me,  this  21st  day 
of  May,  A.  D.  1915. 

[Seal]  BERTHA  L.  MARTIN, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 

State  of  California. 

[Endorsed] :  No.  A-3 — In  Equity.  United  States 
District  Court  for  the  Southern  District  of  Califor- 
nia, Northern  Division,  Ninth  Circuit.  The  United 
States  of  America  vs.  American  Oilfields  Company, 
Ltd.,  et  al.  Bond  on  Appeal  of  National  Pacific  Oil 
Company.  Form  of  bond  and  sufficiency  of  sureties 
approved.  M.  T.  Dooling,  Judge.  Filed  Jun.  1, 
1915.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  N.  Will- 
iams, Deputy  Clerk.     [46] 
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UNITED  STATES  OF  AMERICA. 

District  Court  of  the  United  States,  Southern  Dis- 
trict of  California,  Northern  Division, 

CLERK'S  OFFICE. 
No.  A-3— EQ. 
THE  UNITED  STATES  OF  AMERICA, 

vs. 

AMERICAN  OILFIELDS  CO.,  LTD.,  et  al. 

Praecipe  [for  Transcript  of  Record  on  Appeal], 

To  the  Clerk  of  Said  Court: 

Sir :  Please  issue  Transcript  of  Record  on  Appeal 
of  Defendant,  National  Pacific  Oil  Company,  in  the 
above-entitled  case',  containing  copies  of  the  follow- 
ing papers  therein,  viz : 

1.  Bill  of  Complaint ; 

2.  Motion  of  Said  Defendant  to  Dismiss  Bill  of 
Complaint ; 

3.  Order  Overruling  Motion  to  Dismiss  and  Ap- 
pointing Receiver ; 

4.  Petition  for  Order  Allowing  Appeal,  Omitting 
Therefrom  Copy  of  Order  Overruling  Motion  to  Dis- 
miss, etc..  Attached  Thereto ; 

5.  Assignment  of  Errors ; 

6.  Order  Allowing  Appeal,  and  Fixing  Bond ;  and 

7.  Bond  on  Appeal. 

A.  L.  WEIL, 
Solicitor  for  National  Pacific  Oil  Co. 

[Endorsed]  :  No.  A-3— Eq.  U.  S.  District  Court, 
Southern  District  of  California,  Northern  Division 
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United  States  vs.  American  Oilfields  Co.,  Ltd.,  et  al. 
Praecipe  for  Transcript  on  Appeal  of  National  Paci- 
fic Oil  Co.  Filed  Aug.  25  ,  1915.  Wm.  M.  Van 
Dyke,  Clerk.  By  Leslie  S.  Colyer,  Deputy  Clerk. 
[47] 


[Certificate  of  Clerk  U.  S.  District  Court  to 
Transcript  of  Record  on  Appeal.] 

In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  Northern 
Division, 

No.  A-3^EQUITY. 

THE  UNITED  STATES  OP  AMERICA, 

Plaintiff, 
versus 

AMERICAN  OILFIELDS  COMPANY,  LIM- 
ITED, Midland  Oilfields  Company,  Limited, 
El  Dora  Oil  Company,  National  Pacific  Oil 
Company,  Miocene  Oil  Company,  Consoli- 
dated Midway  Oil  Company,  Californian 
Amalgamated  Oil  Company,  Pan  American 
Oil  Company,  Maricopa  Consolidated  Oil  Com- 
pany, General  Petroleum  Company,  Indepen- 
dent Oil  Producers  Agency,  Phoenix  Refining 
and  Manufacturing  Company,  Standard  Oil 
Company,  Title  Insurance  and  Trust  Com- 
pany, King  Lumber  Company,  Layne  and 
Bowler  Company  of  California,  Sesame  Oil 
Company,  Thirty  Thirty- Two  Land  Company, 
J.  L.  Campbell,  H.  M.  Jackson,  John  Shrader, 
A.  B.  Coulson,  M.  S.  Platz,  J.  M.  Dunn,  C.  S. 
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Oreen,  T.  J.  Green,  H.  H.  Hair,  Archibald 
York,  David  S.  Bachman,  James  Bloom, 
Daisy  C.  Danziger,  J.  M.  Danziger,  Edward 
Fox,  Mary  P.  Francis,  George  C.  Haldeman, 
John  V.  Hoffman,  M.  E.  Hoffman,  Benjamin 
M.  Howe,  Wilbert  Morgrage,  Mrs.  W.  Mor- 
grage,  Eobert  F.  O'Brien,  George  L.  Rey- 
nolds, Mrs.  George  L.  Reynolds,  Charles  A. 
Son,  Anna  W.  Mary  Waite,  M.  P.  Waite,  D. 
O.  Wallace,  Jr.,  A.  L.  Weil  and  Florence  G. 
Weil, 

Defendants. 

I,  Wm.  M  .Van  Dyke,  Clerk  of  the  District  Court 
of  the  United  States  of  America,  in  and  for  the 
Southern  District  of  California,  do  hereby  certify 
the  foregoing  forty-seven  (47)  typewritten  pages, 
numbered  from  1  to  47,  inclusive,  and  comprised  in 
one  (1)  volume,  to  be  a  full,  true  and  correct  copy 
[48]  of  the  Bill  of  Complaint,  Motion  to  Dismiss 
Bill  of  Complaint,  Order  Overruling  Motion  to  Dis- 
miss and  Appointing  Receiver,  Petition  for  Order 
Allowing  Appeal,  Assignment  of  Errors,  Order  Al- 
lowing Appeal  and  Fixing  Bond,  Bond  on  Appeal, 
and  Praecipe  for  Transcript  in  the  above  and  therein 
entitled  cause,  and  that  the  same  together  constitute 
the  record  in  said  cause  as  specified  in  the  said  Prae- 
cipe filed  in  my  offce  on  behalf  of  the  Defendant  and 
Appellant,  National  Pacific  Oil  Company,  by  its 
solicitor  of  record. 

I  do  further  certify  that  the  cost  of  the  foregoing 
record  is  $27.25,  the  amount  whereof  has  been  paid 
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me  by  the  National  Pacific  Oil  Company,  the  appel- 
lant in  said  cause. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  the  District  Court 
of  the  United  States  of  America,  in  and  for  the 
Southern  District  of  California,  Northern  Division, 
this  8th  day  of  September,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  fifteen,  and  of  our 
Independence  the  one  hundred  and  fortieth. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk  of  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California. 

By  Leslie  S.  Colyer, 

Deputy  Clerk. 
[Ten    Cent    Internal    Revenue    Stamp    Canceled 
9/8/15.     L.  S.  C]     [49] 


[Endorsed]:  No.  2657.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  National 
Pacific  Oil  Company,  a  Corporation,  Appellant,  vs. 
United  States  of  America,  Appellee.  Transcript  of 
Record.  Upon  Appeal  from  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  California, 
Northern  Division. 

Filed  September  21, 1915. 

PRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 
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[Order  Allowing  Appellant  to  and  Including  August 
19,  1915,  to  File  Transcript  on  Appeal] 

In  the  District  Court  of  the  Umted  States,  Southern 
District  of  California,  Northern  Division,  Ninth 
Circuit. 

No.  A-3— EQUITY. 

UNITED  STATES  OF  AMEEICA, 

Plaintiff  and  Respondent, 

vs. 

AMERICAN  OILFIELDS  COMPANY,  Ltd.,  et  al., 

Defendants  and  Appellants. 

Good  cause  being  shown  therefor, 

IT  IS  HEREBY  ORDERED  that  the  appellant 
National  Pacific  Oil  Company  have  sixty  (60)  days 
additional  and  further  time  from  the  20th  day  of 
June,  1915,  within  which  to  file  its  transcript  on  appeal 
in  the  above-entitled  suit  with  the  Clerk  of  the 
United  States  Circuit  Court  of  Appeals  in  and  for 
the  Ninth  Circuit. 

Dated  June  16, 1915. 

M.  T.  DOOLING, 
Judge  of  the  District  Court. 

[Endorsed]:  No.  A-3 — Equity.  U.  S.  District 
Court,  Southern  District  of  California,  Northern 
Division,  Ninth  Circuit.  United  States  of  America, 
Plaintiff  and  Respondent,  vs.  American  Oilfields 
Company  et  al,  Defendants  and  Appellants.  Order 
Extending  Time  to  File  Transcript  on  Appeal.  Filed 
Jun.  17, 1915.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas. 
N.  Williams,  Deputy  Clerk. 
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No.  2657.  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Order  Under  Rule  16  Enlarg- 
ing Time  to  Aug.  15, 1915,  to  File  Record  Thereof  and 
to  Docket  Case.  Filed  Sep.  7, 1915.  F.  D.  Monckton, 
Clerk.  Refiled  Sep.  21,  1915.  F.  D.  Monckton, 
Clerk. 


[Order  Allowing  Appellant  to  and  Including  October 
18,  1915,  to  File  Transcript  on  Appeal.] 

In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Northern  Division,  Ninth 
Circuit, 

No.  A-3— EQUITY. 

UNITED  STATES  OF  AMERICA, 

Plaintiff  and  Respondent, 

vs. 

AMERICAN  OILFIELDS  COMPANY,  Ltd.,  et  al., 

Defendants  and  Appellants. 

Good  cause  being  shown  therefor, 

IT  IS  HEREBY  ORDERED  that  the  appellant 
National  Pacific  Oil  Company  have  sixty  (60)  days 
further  time  in  addition  to  the  time  heretofore  al- 
lowed, within  which  to  file  its  transcript  on  appeal 
in  the  above-entitled  suit  with  the  Clerk  of  the 
United  States  Circuit  Court  of  Appeals  in  and  for 
the  Ninth  Circuit. 

Dated  August  16,  1915. 

ROSS, 
Circuit  Judge. 
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[Endorsed]:  No.  2657.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  United 
States  of  America,  vs.  American  Oilfields  Company, 
Ltd.,  et  al.  Order  Extending  Time  to  File  Record. 
Filed  Sep.  7, 1915.  F.  D.  Monckton,  Clerk.  Refiled 
Sep.  21,  1915.    F.  D  Monckton,  Clerk. 
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Names  and  Addresses  of  Attorneys. 

For  Appellant: 

A.  L.  WEIL,  Esq.,   1206  Alaska  Commercial 
Building,  San  Francisco,  California. 
For  Appellees : 

THOMAS  W.  GREGORY,  Esq.,  Attorney-Gen- 
eral of  the  United  States,  Washington,  D.  C. ; 
ALBERT  SCHOONOVER,  Esq.,  U.  S.  Attorney, 

Los  Angeles,  California;  and 
E.  J.  Justice,  Esq.,  Special  Assistant  to  the  At- 
torney-General,    Postoffice   Building,    San 
Francisco,  California,     [3*] 

[Citation  on  Appeal  (Original).] 

UNITED  STATES  OF  AMERICA,— SS 

The  President  of  the  United  States,  to  the  United 
States  of  America,  Greeting : 
You  are  hereby  cited  and  admonished  to  be  and  ap- 
pear at  a  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  to  be  holden  at  the  City  of  San 
Francisco,  in  the  State  of  California,  within  thirty 
days  from  the  date  hereof,  pursuant  to  an  order  al- 
lowing an  appeal,  of  record  in  the  clerk's  office  of 
the  United  States  District  Court  for  the  Southern 
District  of  California,  Northern  Division,  Ninth  Cir- 
cuit, wherein  the  National  Pacific  Oil  Company 
is  appellant,  and  you  are  appellee,  to  show  cause, 
if  any  there  be,  why  the  decree  rendered  against  the 
said  appellant,  as  in  the  said  order  allowing  appeal 
mentioned,  should  not  be  corrected,  and  why  speedy 


*Page-number   appearing  at   foot   of   page   of   certified   Transcript  of 
Kecord. 
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justice  should  not  be  done  to  the  parties  in  that  be- 
half. 

Witness,  the  Honorable  M.  T.  DOOLING,  United 
States  District  Judge  for  the  Northern  District  of 
California,  this  21st  day  of  May,  A.  D.  1915. 

M.  T.  DOOLING, 
United  States  District  Judge.     [4] 
Service  accepted  this  26  day  of  May,  1915. 

E.  J.  JUSTICE. 
P. 

United  States  of  America, — ss. 

On  this  26th  day  of  May,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  fifteen,  personally 
appeared  before  me.  Flora  Hall,  Notary  Public  in 
and  for  the  City  and  County  of  San  Francisco,  the 
subscriber,  Charles  M.  Weile,  and  makes  oath  that 
he,  delivered  a  true  copy  of  the  within  citation  to 
United  States  of  America,  delivered  to  E.  J.  Justice, 
solicitor  for  the  within  named  plaintiff. 

CHARLES  M.  WEILE. 

Subscribed  and  sworn  to  before  me  at  San  Fran- 
cisco, Cal.,  this  26th  day  of  May,  A.  D.  1915. 

[Seal]  FLORA  HALL, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California. 

[Endorsed] :  No.  47 — In  Equity.  United  States 
District  Court  for  the  Southern  District  of  Califor- 
nia, Northern  Division,  Ninth  Circuit.  National  Pa- 
cific Oil  Company,  Appellant,  vs.  The  United  States 
of  America.  Citation  on  Appeal  Filed  Jun.  1, 1915. 
Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  N.  Williams, 
Deputy  Clerk. 


The  United  States  of  America,  3 

In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  Northern 
Division. 

No.  47— CIVIL. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
versus 

MIDWAY  NORTHERN  OIL  COMPANY,  a  Corpo- 
ration, Los  Angeles-McKittrick  Oil  Companj^ 
a  corporation.  Consolidated  Midway  Oil  Com- 
pany, a  corporation.  National  Pacific  Oil  Com- 
pany, a  corporation,  Maricopa  Northern  Oil 
Company,  a  corporation.  Thirty  Thirty-two 
Land  Company,  a  corporation.  General  Petro- 
leum Company,  a  corporation.  Standard  Oil 
Company,  a  corporation,  Tarr  &  McComb, 
Inc.,  a  corporation,  Layne  &  Bowler  Company 
of  California,  a  corporation,  Title  Insurance 
&  Trust  Company,  a  corporation,  Maricopa 
Consolidated  Oil  Company,  a  corporation, 
Southern  Investment  Company,  a  corporation, 
El  Dora  Oil  Company,  a  corporation.  King 
Lumber  Company,  a  corporation.  Sesame  Oil 
Company,  a  corporation,  Mary  P.  Francis,  a 
widow,  L.  W.  Lowell,  James  Bloom,  William 
S.  Kimball,  Harry  V.  Massena,  Arthur  Whit- 
field, Maude  Whitfield,  James  E.  Stone,  John 
V.  Hoffman,  M.  E.  Hoffman,  Edward  Fox, 
Charles  A.  Son,  David  S.  Bachman,  William 
R.  Dunn,  T.  J.  Green,  M.  P.  Waite,  Anna  M. 
Waite,  J.  M.  Danziger,  Daisy  C.  Danziger, 
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A.  L.  Weil,  Morence  C.  Weil,  A.  B.  Coulson, 
E.  A.  Wiltsee,  G.  G.  Gillette,  Sydney  Smith,  J. 
R.  McKinnie,  Orra  E.  Monnette,  M.  J.  Mon- 
nette,  R.  P.  Davie,  Julius  Fried,  Parker  Bar- 
rett, Oma  Barrett,  J.  M.  Dunn  and  Lena 
Dunn, 

Defendants.     [5] 

In  the  District  Court  of  the  United  States  for 
the  Southern  District  of  California,  Northern 
Division,  Ninth  Circuit. 

No.  47-CIVIL— IN  EQUITY. 
THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
versus 

MIDWAY  NORTHERN  OIL  COMPANY,  a  Corpo- 
ration, et  al.. 

Defendants. 
Bill  of  Complaint. 

GEORGE  W.  WICKERSHAM, 

Attorney  General  of  the  United  States. 

A.  L  McCORMICK, 
United  States  Attorney. 

Filed  Jan.  23,  1913.    Wm.  M.  Van  Dyke,  Clerk. 
By  Chas.  N.  Williams,  Deputy  Clerk.     [6] 
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In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Northern  Divi- 
sion, Ninth  Circuit. 

No.  47-CIVIL— IN  EQiUITY. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
versus 

MIDWAY  NORTHERN  OIL  COMPANY,  a  Corpo- 
ration, Los  Angeles-McKittrick  Oil  Company, 
a  corporation,  Consolidated  Midway  Oil  Com- 
pany, a  corporation.  National  Pacific  Oil  Com- 
pany, a  corporation,  Maricopa  Northern  Oil 
Company,  a  corporation,  Thirty  Thirty-two 
Land  Company,  a  corporation.  General  Petro- 
leum Company,  a  corporation.  Standard  Oil 
Company,  a  corporation,  Tarr  &  McComb, 
Inc.,  a  corporation,  Layne  &  Bowler  Company 
of  California,  a  corporation,  Title  Insurance 
&  Trust  Company,  a  corporation,  Maricopa 
Consolidated  Oil  Company,  a  corporation, 
Southern  Investment  Company,  a  corporation, 
El  Dora  Oil  Company,  a  corporation,  King 
Lumber  Company,  a  corporation.  Sesame  Oil 
Company,  a  corporation,  Mary  P.  Francis,  a 
widow,  L.  W.  Lowell,  James  Bloom,  William 
S.  Kimball,  Harry  V.  Massena,  Arthur  Whit- 
field, Maude  Whitfield,  James  E.  Stone,  John 
V.  Hoffman,  M,  E.  Hoffman,  Edward  Fox, 
Charles  A.  Son,  David  S.  Bachman,  William 
R.  Dunn,  T.  J.  Green,  M.  P.  Waite,  Anna  M. 
Waite,  J.  M.  Danziger,  Daisy  C.  Danziger, 
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A.  L.  Weil,  Florence  C.  Weil,  A.  B.  Coulson, 
E.  A.  Wiltsee,  G.  G.  Gillette,  Sydney  Smith,  J. 
R.  McEannie,  Orra  E.  Monnette,  M.  J.  Mon- 
nette,  R.  P.  Davie,  Julius  Fried,  Parker  Bar- 
rett, Oma  Barrett,  J.  M.  Dunn  and  Lena 
Dunn, 

Defendants, 

To  the  Judges  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California, 
sitting  within  and  for  the  Northern  Division  of 
said  District:  [7} 
The  United  States  of  America,  by  George  W. 
Wickersham,  its  attorney  general,  presents  this,  its 
bill  of  complaint,  against  Midway  Northern  Oil  Com- 
pany, a  corporation;  Los  Angeles-McKittrick  Oil 
Company,  a  corporation;  Consolidated  Midway  Oil 
Company,  a  corporation;  National  Pacific  Oil  Com- 
pany, a  corporation;  Maricopa  Northern  Oil  Com- 
pany, a  corporation;  Thirty  Thirty-two  Land  Com- 
pany, a  corporation;  General  Petroleum  Company, 
a  corporation;  Standard  Oil  Company,  a  corporation; 
Tarr  &  McComb,  Inc.,  a  corporation;  Layne  &  Bowler 
Company  of  California,  a  corporation;  Title  Insur- 
ance &  Trust  Company,  a  corporation;  Maricopa 
Consolidated  Oil  Company,  a  corporation;  Southern 
Investment  Company,  a  corporation;  El  Dora  Oil 
Company,  a  corporation;  King  Lumber  Company,  a 
corporation;  Sesame  Oil  Company,  a  corporation; 
Mary  F.  Francis,  a  widow;  L.  W.  Lowell,  James 
Bloom,  William  S.  Kimball,  Harry  V.  Massena,  Ar- 
thur Whitfield,  Maude  Whitfield,  James  E.  Stone, 
John   V.   Hoffman,  M.  E.  Hoffman,    Edward   Fox, 
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Charles  A.  Son,  David  S.  Bachman,  William  R.  Dunn, 
T.  J.  Green,  M.  P.  Waite,  Anna  M.  Waite,  J.  M. 
Danziger,  Daisy  C.  Danziger,  A.  L.  Weil,  Florence 
G.  Weil,  A.  B.  Coulson,  E.  A.  Wiltsee,  G.  G.  Gillette, 
Sydney  Smith,  J.  R.  McKinnie,  Orra  E,  Monnette 
M.  J.  Monnette,  R.  P.  Davie,  Julius  Fried,  Parker 
Barrett,  Oma  Barrett,  J.  M.  Dunn  and  Lena  Dunn, 
defendants,  and  citizens  and  residents,  respectively, 
of  the  places  in  the  next  succeeding  paragraph  of 
this  hill  set  forth,  and  in  that  behalf  the  plaintiff 
complains  and  alleges : 

I. 
Defendant  Midway  Northern  Oil  Company  now 
is,  and  at  all  of  the  times  hereinafter  mentioned  as 
to  it  was,  a  corporation  organized  and  existing  under 
the  laws  of  the  former  territory,  now  state  of  Ari- 
zona, and  a  resident  and  citizen  of  said  state,  [8] 
with  an  office  for  the  transaction  of  business  within 
the  southern  district  of  California. 

Defendant  Los  Angeles-McKittrick  Oil  Company 
now  is,  and  at  all  of  the  times  hereinafter  mentioned 
as  to  it  was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  former  terri- 
tory, now  state,  of  Arizona,  and  a  resident  and  citizen 
of  said  state,  with  an  office  for  the  transaction  of 
business  at  the  city  of  Los  Angeles,  California. 

Defendant  Consolidated  Midway  Oil  Company 
now  is,  and  at  all  of  the  times  hereinafter  mentioned 
as. to  it  was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  former  ter- 
ritory, now  state,  of  Arizona,  and  a  resident  and 
citizen  of  said  state,  with  an  office  for  the  transac- 
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tion  of  business  at  the  City  of  Los  Angeles,  Cali- 
fornia. 

Defendant  National  Pacific  Oil  Company  now  is, 
and  at  all  of  the  times  hereinafter  mentioned  as  to 
it  was,  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California, 
and  a  resident  and  citizen  of  said  state,  with  its 
office  and  principal  place  of  business  at  Los  Angeles, 
California. 

Defendant  Maricopa  Northern  Oil  Company  now 
is,  and  at  all  of  the  times  hereinafter  mentioned  as 
to  it  was,  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  former  territory,  now 
state  of  Arizona,  and  a  resident  and  citizen  of  said 
state,  with  an  office  for  the  transaction  of  business 
at  the  City  of  Los  Angeles,  California. 

Defendant  Thirty  Thirty-two  Land  Company  now 
is,  and  at  all  of  the  times  hereinafter  mentioned  as 
to  it  was,  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California, 
and  a  resident  and  citizen  of  said  state  with  its  office 
and  principal  place  of  business  at  Los  Angeles,  Cali- 
fornia.    [9] 

Defendant  General  Petroleum  Company  now  is, 
and  at  all  of  the  times  hereinafter  mentioned  as  to 
it  was,  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California, 
and  a  resident  and  citizen  of  said  state,  with  an 
office  for  the  transaction  of  business  at  the  City  of 
Los  Angeles. 

Defendant  Standard  Oil  Company  now  is,  and  at 
all  of  the  times  hereinafter  mentioned  as  to  it  was, 
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a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  California,  and  a  resident  and  citizen 
of  said  state,  with  its  office  and  principal  place  of 
business  at  Los  Angeles,  California. 

Defendant  Tarr  &  McComb,  Inc.,  now  is,  and  at 
all  of  the  times  hereinafter  mentioned  as  to  it  was, 
a  corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  California,  and  a 
resident  and  citizen  of  said  state,  with  its  principal 
place  of  business  at  Los  Angeles,  California. 

Defendant  Layne  &  Bowler  Company  of  Califor- 
nia now  is,  and  at  all  of  the  times  hereinafter  men- 
tioned as  to  it  was,  a  corporation  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State 
of  California,  and  a  resident  and  citizen  of  said  state, 
with  its  principal  place  of  business  at  Los  Angeles, 
California. 

Defendant  Title  Insurance  &  Trust  Company  now 
is,  and  at  all  of  the  times  hereinafter  mentioned  as 
to  it  was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Cali- 
fornia, and  a  resident  and  citizen  of  said  state,  with 
its  principal  place  of  business  at  Los  Angeles,  Cali- 
fornia. 

Defendant  Maricopa  Consolidated  Oil  Company 
now  is,  and  at  all  of  the  times  hereinafter  mentioned 
as  to  it  was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  formre  terri- 
tory, now  state,  of  Arizona,  and  a  resident  [10] 
and  citizen  of  said  state,  with  an  office  for  the  trans- 
action of  business  at  the  city  of  Los  Angeles,  Cali- 
fornia. 
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Defendant  Southern  Investment  Company  now  is, 
and  at  all  of  the  times  hereinafter  mentioned  as  to 
it  was,  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California^ 
and  a  resident  and  citizen  of  said  state,  with  its  prin- 
cipal place  of  business  at  Los  Angeles,  California. 

Defendant  El  Dora  Oil  Company  now  is,  and  at  all 
of  the  times  hereinafter  mentioned  as  to  it  was,  a 
corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  former  territory,  now  state, 
of  Arizona,  and  a  resident  and  citizen  of  said  state, 
with  an  office  for  the  transaction  of  business  at  Los 
Angeles,  California. 

Defendant  King  Lumber  Company  now  is,  and  at 
all  of  the  times  hereinafter  mentioned  as  to  it  was^ 
a  corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  California,  and  a 
resident  and  citizen  of  said  state. 

Defendant  Sesame  Oil  Company  now  is,  and  at  all 
of  the  times  hereinafter  mentioned  as  to  it  was,  a 
corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  California,  and  a 
resident  and  citizen  of  said  state. 

Defendant  Mary  F.  Francis  now  is,  and  at  all  times 
since  the  16th  day  of  January,  1909,  has  been,  a 
widow,  and  a  resident  and  citizen  of  the  State  of  Cali- 
fornia. 

Each  of  the  defendants,  other  than  the  defendants 
heretofore  in  this  paragraph  specifically  named  and 
mentioned,  is  a  resident  and  citizen  of  the  State  of 
California. 

Plaintiff  is  informed  and  believes,  and  therefore  al- 
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leges  that  defendants  Arthur  Whitfield  and  Maude 
Whitfield  are  husband  and  wife,  defendants  John 
V.  Hoffman  and  M.  E.  Hoffman  are  husband  and 
wife,  defendants  M.  P.  Waite  and  Anna  M.  Waite 
are  husband  [11]  and  wife,  defendants  J.  M. 
Danziger  and  Daisy  C.  Danziger  are  husband  and 
wife,  defendants  A.  L.  Weil  and  Florence  G,  Weil 
are  husband  and  wife,  defendants  Parker  Barrett 
and  Oma  Barrett  are  husband  and  wife,  defendants 
J.  M.  Dunn  and  Lena  Dunn  are  husband  and  wife. 

Certain  of  the  defendants  are  described  herein 
otherwise  than  by  their  christian  names  for  the  rea- 
son that  the  christian  names  of  said  defendants  are 
unknown  to  the  plaintiff. 

n. 

For  more  than  fifty  years  last  past,  this  plaintiff, 
the  United  States  of  America,  has  continuously  been 
and  now  is  the  sole  and  exclusive  owner  in  fee  of 
the  following  described  real  property,  land  and 
premises  situated  in  the  county  of  Kern,  State  of 
California,  and  more  particularly  described  as  fol- 
lows, to  wit: 

The  northwest  quarter  of  Section  thirty-two, 
Township  twelve  north,  Range  twenty-three  west, 
San  Bernardino  meridian,  and  of  the  mineral  oil, 
petroleum,  asphaltum,  gas  and  all  minerals  and  sub- 
stances therein  or  thereunder  contained.  This  plain- 
tiff, the  United  States  of  America,  is  now  and  has 
been  continuously,  during  all  of  the  said  time  last 
hereinbefore  mentioned,  entitled  to  the  full,  free 
and  exclusive  possession  of  said  real  property,  land 
and  premises,  and  of  all  minerals   and   substances 
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contained  therein  or  thereunder. 

III. 

Except  as  hereinafter  mentioned,  said  described 
land  and  premises  and  the  whole  thereof,  was  at  all 
times  in  this  bill  mentioned,  and  is  now,  public  land 
of  this  plaintiff,  and  a  portion  of  the  public  domain 
of  the  United  States.  Said  land  and  premises  con- 
tains mineral  oil,  commonly  known  as  petroleum, 
in  large  and  paying  quantities,  and  is  oil-bearing 
land,  [12]  chiefly  valuable  for,  and  on  account  of, 
the  mineral  oil  or  petroleum  therein  contained. 
Said  land  is  of  the  value  of  five  thousand  dollars  per 
acre,  said  value  being  based  on  the  mineral  oil  or 
petroleum  therein  contained.  Said  land  and  prem- 
ises has  not  now,  nor  has  it  at  any  time  had,  any 
value  whatever  for  any  other  mineral  than  mineral 
oil  or  petroleum,  said  mineral  oil  or  petroleum  being 
the  only  mineral  therein  contained. 

IV. 

No  valuable  mineral  other  than  mineral  oil  or 
petroleum  has  ever  at  any  time  been  discovered  in 
or  on  or  under  said  land  and  premises  or  any  part 
thereof. 

No  discovery  of  mineral  oil  or  petroleum  or  gas 
was  or  ever  had  been  made  in  or  under  said  land  and 
premises  or  any  part  thereof  at  any  time  prior  to 
the  6th  day  of  July,  1910.  On  said  last-mentioned 
date  mineral  oil  or  petroleum  was  for  the  first  time 
found  in  paying  quantities  in  and  under  said  land 
and  premises  at  a  depth  of  about  two  thousand  feet, 
as  is  hereinafter  fully  set  forth. 

V. 

No  valid  location  or  entry  of  or  claim  to  said  land 
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and  premises  or  any  part  thereof,  under  any  law 
of  the  United  States  providing  for  the  location,  entry 
or  disposal  of  the  mineral  or  nonmineral  public  lands 
of  the  United  States,  was  ever  at  any  time  prior  to 
the  27th  day  of  September,  1909,  made  by  the  de- 
fendants herein  or  by  any  of  them  or  by  any  other 
person  or  persons  or  at  all. 

Each  and  every  and  all  of  the  claims  of  the  defend- 
ants herein  and  of  each  of  them,  of,  in  or  to  said  land 
and  premises  or  the  mineral  oil,  petroleum  or  gas 
contained  therein  or  thereunder  are  based  solely 
upon  pretended  placer  mining  locations  '[13] 
claimed  to  have  been  made  under  and  by  virtue  of 
the  law^s  of  the  United  States  relating  to  placer 
mining  claims  having  for  their  object  the  develop- 
ment of  said  land  and  premises  as  oil  and  petroleum 
bearing  land  and  not  as  containing  any  other  min- 
eral or  minerals.  Said  land  and  premises  was  never, 
at  any  time,  located  or  claimed  by  the  defendants 
herein  or  by  either  or  any  of  said  defendants  for 
any  mineral  or  minerals,  other  than  mineral  oil  or 
petroleum  and  gas.  Said  defendants  did  not,  nor 
did  either  or  any  of  them,  ever,  at  any  time,  enter 
into  possession  or  occupy  said  land  and  premises, 
or  any  part  thereof,  or  do,  or  perform,  any  explora- 
tion or  work,  with  the  intention  or  for  the  purpose 
in  good  faith  of  developing  said  land  and  premises, 
or  any  part  thereof,  for  any  mineral  or  minerals, 
other  than  mineral  oil  or  petroleum  or  gas. 

VI. 

On  the  27th  day  of  September,  1909,  and  at  aU 
times  prior  and  up  to  the  first  day  of  March,  1910, 
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the  said  land  and  premises  heretofore  in  paragraph 
II  of  this  bill  particularly  described  and  the  whole 
thereof,  was  in  the  full,  free,  open  and  exclusive  pos- 
session of  this  plaintiff,  and  the  defendants  herein 
were  not,  nor  was  either,  or  any  of  them,  on  said 
27th  day  of  September,  1909,  or  at  any  time  prior 
to  the  first  day  of  March,  1910,  an  occupant  or  claim- 
ant of,  or  in  the  possession  of,  said  land  and  prem- 
ises, or  any  part  thereof.  Said  defendants  were  not, 
nor  was  either  or  any  of  them  nor  any  other  person 
or  persons,  on  the  27th  day  of  September,  1909,  or 
at  any  time,  or  at  all,  prior  to  the  6th  day  of  March, 
1910,  in  the  diligent,  or  any  prosecution  of  work 
upon  said  land  and  premises,  or  any  part  thereof, 
leading  to  the  discovery  of  oil,  petroleum  or  gas  or 
any  other  mineral  or  mineral  deposits  in,  upon  or 
under  said  land,  or  any  part  thereof. 

No  work  of  exploration,  for  the  purpose  of  dis- 
covery or  [14]  development  of  the  oil,  petroleum 
or  gas,  or  any  other  mineral  or  minerals  or  deposits 
of  the  same,  oh  or  in  or  under  said  land  or  any  part 
thereof,  was  ever,  at  any  time,  prior  to  the  6th  day 
of  March,  1910,  commenced  or  prosecuted  in  good 
faith,  or  otherwise,  or  at  all,  by  the  said  defendants, 
or  either,  or  any  of  them,  or  by  any  other  person  or 
persons. 

VII. 

On  the  14th  day  of  September,  1908,  the  Secretary 
of  the  Interior  of  the  United  States  of  America,  by 
virtue  of  the  power  and  authority  reposed  in  him 
by  law,  duly  and  regularly  withdrew  a  large  body 
of  land  of  the  same  general  character  as  the  land 
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hereinbefore  in  paragraph  II  of  this  bill  particularly 
described,  and  including  the  said  land  and  premises 
in  paragraph  II  of  this  bill  particularly  described, 
from  agricultural  entry  and  reserved  the  same  from 
settlement,  entry,  or  purchase,  under  the  agricultural 
land  laws  of  the  United  States,  for  the  purpose  of 
examination  and  classification  of  said  lands  by  the 
United  States  geological  survey. 

On  the  4th  day  of  June,  1909,  the  said  land  par- 
ticularly described  in  paragraph  II  hereof,  to  wit: 
The  northwest  quarter  of  Section  thirty-two.  Town- 
ship  twelve   north.  Range  twenty-three  west,  San 
Bernardino  meridian,  together  with  other  lands  in 
the  vicinity  thereof,  all  included  in  the  said  order 
of  withdrawal  of  September  14th,  1908,  aforesaid, 
was,  in  accordance  with  law,   duly  and  regularly 
reported  and   classified  as  oil  and  petroleum  bear- 
ing land  by   the   United   States   geological   survey. 
Said  classification  was  duly  and  regularly  approved 
by  the  Secretary  of  the  Interior  on  the  9th  day 
of  June,  1909,  and  said  lands  last  above  described 
and  in   particular   the   said   land   particularly   de- 
scribed in   paragraph   II   of   this   bill,    ever   since 
said  9th  day  of  June,  1909,  have  continued  to  be, 
and  are     [15]     now,  classified  as,  and  held  to  be, 
mineral    oil    and   petroleum    lands.     Said  order  of 
withdrawal  of  September  14,  1908,  ever  since  said 
date  has  been  and  still  is  in  full  force  and  effect. 

VIII. 
On  the  27th  day  of  September,  1909,  the  President 
of  the  United  States,  acting  by  and  through  the  Sec- 
retary of  the  Interior,  and  by  authority  of  law,  and  in 
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pursuance  of  the  power  legally  invested  in  Mm  so  to  do, 
did  duly  and  regularly  withdraw  said  land  and  prem- 
ises described  in  paragraph  II  of  this  bill,  and  the 
whole  thereof,  from  mineral  exploration  and  from 
all  forms  of  location,  settlement,  selection,  filing, 
entry  or  disposal  under  the  mineral  or  nonmineral 
public  land  laws  of  the  United  States,  and  reserved 
the  same  for  public  purposes,  and  since  said  last 
mentioned  date  none  of  said  land  has  been  subject 
to  exploration  for  minerals  or  to  the  initiation  of  any 
right  under  any  of  the  public  land  laws  of  the  United 
States. 

On  the  second  day  of  July,  1910,  the  President  of 
the  United  States,  under  authority  of  law,  and  by 
virtue  of  the  power  and  authority  vested  in  him  so 
to  do,  and  especially  in  pursuance  of  the  act  of  Con- 
gress approved  June  25,  1910,  entitled:  ^^An  Act 
to  Authorize  the  President  of  the  United  States  to 
Make  Withdrawal  of  Public  Lands  in  Certain  Cases'' 
(36  Stats.  847),  did  duly  and  regularly  ratify,  con- 
firm and  continue  in  full  force  and  effect  the  said 
previous  order  of  withdrawal  and  reservation  under 
and  by  which  said  land  and  premises  was  withdrawn 
and  reserved  on  said  27th  day  of  September,  1909, 
as  aforesaid,  and  did  further  withdraw  and  reserve 
said  land  and  premises,  and  the  whole  thereof,  from 
mineral  exploration  and  from  all  forms  of  settlement, 
location,  sale,  entry  or  disposal  under  the  mineral 
or  nonmineral  public  land  laws  of  the  United  States, 
subject  only  to  the  provisions,  limitations,  exceptions 
[16]  and  conditions  contained  in  said  act  of  Con- 
gress above  mentioned.     Said  last-mentioned  with- 
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drawal  and  reservation  ever  since  said  second  day 
of  July,  1910',  has  been,  and  now  is,  in  full  force  and 
effect,  and  covers  and  includes  said  land  and  prem- 
ises hereinbefore  in  paragraph  II  particularly  de- 
scribed. 

IX. 
Notwithstanding  the  premises,  and  in  violation  of 
the  proprietary  and  other  rights  of  this  plaintiff, 
and  in  violation  of  the  laws  of  the  United  States 
and  the  lawful  orders  and  proclamations  of  the  Pres- 
ident of  the  United  States,  the  defendants  herein, 
subsequent  to  the  first  day  of  March,  1910,  entered 
upon  said  land  and  premises,  and  pretended  to  ac- 
quire mineral  rights  therein,  and  have  committed 
and  are  now  committing  trespass  and  waste  there- 
upon to  the  great  and  irreparable  injury  of  this 
plaintiff,  as  is  more  fully  hereinafter  set  forth. 

X. 
On  or  about  the  6th  day  of  March,  1910,  defendant 
Los  Angeles-McKittrick  Oil  Company  wilfully, 
wrongfully,  without  right  and  without  the  consent 
of  and  against  the  will  of  this  plaintiff,  and  in  viola- 
tion of  said  order  of  withdrawal  of  date  September 
27,  1909,  entered  into  the  possession  of  said  lands 
and  premises  in  paragraph  II  of  this  bill  particularly 
described  for  the  purpose  of  prospecting  and  develop- 
ing the  same  for  mineral  oil  and  petroleum,  and  ex- 
tracting said  mineral  oil  and  petroleum  therefrom, 
and  commenced  drilling  operation  upon  said  lands 
and  premises  or  some  part  thereof.  While  said  drill- 
ing operations  were  being  conducted  by  defendant  Los 
Angeles-McKittrick  Oil  Company,  to  wit,  on  or  about 
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the  22d  day  of  April,  1910,  the  defendant  Midway 
Northern  Oil  Company,  in  violation  of  said  order  of 
withdrawal  of  September  27th,  1909,  wrongfully, 
without  right  and  without  the  consent  of  and  against 
[17]  the  will  of  this  plaintiff,  under  some  agree- 
ment wath  said  defendant  Los  Angeles-McKittrick 
Oil  Company,  entered  into  the  possession  of  said 
lands  and  premises  and  took  charge  of  said  drilling 
operations,  and  the  tools,  machinery  and  appliances 
used  in  connection  thereith,  and  continued  the  drill- 
ling  operations  theretofore  commenced  by  defendant 
Los  Angeles-McKittrick  Oil  Company,  and  said  de- 
fendant Midway  Northern  Oil  Company  and  its 
agents,  servants  and  employees  wrongfully  and  in 
violation  of  said  orders  of  withdrawal  of  September 
27th,  1909,  and  July  2,  1910,  continued  said  drilling 
operations  and  drilled  and  constructed  an  oil  well 
on  said  land,  in  which  said  well  oil  was  discovered 
on,  but  not  before,  the  6th  day  of  July,  1910.  Said 
defendant  Midway  Northern  Oil  Company  ever  since 
said  6th  day  of  July,  1910,  has  continued  to  and 
does  now  extract,  take  and  appropriate  to  its  own 
use,  large  quantities  of  valuable  mineral  oil  and 
petroleum  belonging  to  plaintiff  from  said  land  and 
premises  by  means  of  said  well  and  other  wells. 

Plaintiff  is  informed  and  believes,  and  therefore 
states  the  fact  to  be,  that  defendants  Los  Angeles- 
McKittrick  Oil  Company  and  Midway  Northern  Oil 
Company  entered  into  the  possession  of  said  land 
and  premises,  and  commenced  and  continued  drilling 
said  wells  and  taking  and  extracting  said  mineral 
oil  and  petroleum  therefrom,  and  appropriating  the 
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same,  as  aforesaid,  claiming  the  right  so  to  do,  under 
and  by  virtue  of  one  or  more  of  the  following  three 
pretended  placer  mining  locations : 

1. 

That  certain  pretended  placer  mining  location 
under  and  by  which  the  whole  of  the  land  and  prem- 
ises in  paragraph  II  of  this  bill  particularly  de- 
scribed was  and  is  claimed  (as  appears  by  the  no- 
tice of  said  pretended  location,  dated  February  15, 
1909,  and  filed  for  record  in  the  office  of  the  county 
recorder  [18]  of  Kern  County,  California,  on 
February  1st,  1910)  to  have  been  located  on  the  15th 
day  of  February,  1909,  as  the  ^^Lone  Star"  placer 
mining  claim,  under  the  placer  mining  laws  of  the 
United  States,  by  an  association  of  eight  persons, 
to  wit:  The  defendants  Arthur  Whitfield,  Maude 
Whitfield  and  James  E.  Stone,  and  five  other  per- 
sons, to  wit:  Lemuel  Karns,  Alice  Gray,  John  P. 
McPhaul  and  C.  C.  Lary  and  H.  H.  McPhaul  (said 
eight  persons  are  hereinafter  referred  to  as  and 
called  the  ^'Lone  Star"  Locators). 

2. 

That  certain  pretended  placer  mining  location 
under  and  by  which  the  whole  of  said  land  and  prem- 
ises in  paragraph  II  of  this  bill  particularly  described 
was  and  is  claimed  (as  appears  by  the  notice  of  said 
pretended  location  dated  March  18,  1901,  and  filed 
for  record  in  the  office  of  the  county  recorder  of 
Kern  County,  California,  December  30,  1904)  to 
have  been  located  on  the  18th  day  of  March,  1901, 
as  the  ^^Hermosa"  placer  mining  claim,  under  the 
placer  mining  laws  of  the  United  States,  by  an  asso- 
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elation  of  eiglit  persons,  to  wit:  Mrs.  W.  L.  Hobbs, 
W.  L.  Allen,  Maude  Allen,  Prankie  Francis,  George 
E.  Francis,  Louise  Francis,  Frank  P.  Francis  and 
Albert  Brown.  (Said  eight  persons  are  hereinafter 
referred  to  as  and  called  the  ''Hermosa"  Locators.) 

3. 

That  certain  pretended  placer  mining  location 
under  and  by  which  the  whole  of  said  land  and  prem- 
ises in  paragraph  II  of  this  bill  particularly  de- 
scribed was  and  is  claimed  (as  appears  from  the  no- 
tice of  said  pretended  location  dated  July  7th,  1910, 
and  filed  for  record  in  the  office  of  the  county  recorder 
of  Kern  county,  California,  August  6,  1910)  to  have 
been  located  on  the  7th  day  of  July,  1910,  as  the 
^^Hermosa"  placer  mining  [19]  claim,  under  the 
placer  mining  laws  of  the  United  States,  by  an  as- 
sociation of  eight  persons,  to  wit,  the  four  defend- 
ants, Edward  Pox,  Charles  A.  Son,  David  S.  Bach- 
man  and  Arthur  Whitfield,  and  four  other  persons, 
to  wit,  Charles  Dickinson,  John  Patterson,  E.  A. 
Whitten  and  B.  M.  Howe.  (Said  eight  persons  are 
hereinafter  referred  to  as  and  called  the  Second 
^^Hermosa"  Locators.) 

And  under  and  by  virtue  of  divers  mesne  pre- 
tended conveyances,  leases,  subleases  and  agree- 
ments from  said  ^'Lone  Star"  Locators,  ^'Hermosa" 
Locators  and  Second  ^^Hermosa"  Locators,  and  their 
pretended  successors  in  interest,  to  said  defendants 
Los  Angeles-McKittrick  Oil  Company  and  Midway 
Northern  Oil  Company. 

XI. 

On  or  about  the  11th  day  of  March,  1910,  defendant 
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Consolidated  Midway  Oil  Company  willfully,  wrong- 
fully, without  right  and  without  the  consent  of  and 
against  the  will  of  this  plaintiff,  and  in  violation  of 
said  order  of  withdrawal  of  date  September  27,  1909, 
entered  into  the  possession  of  said  land  and  premi- 
ses in  paragraph    II    of    this    bill  particularly  de- 
scribed for  the  purpose  of  prospecting  and  develop- 
ing the  same  for  mineral  oil  and  petroleum,  and  ex- 
tracting said  mineral,  oil  and  petroleum  therefrom, 
and  commenced  drilling  operations  upon  said  land 
and  premises   or  some  part   thereof.     Defendants 
Consolidated   Midway   Oil   Company  and  National 
Pacific  Oil  Company  and  their  agents,  servants  and 
employees,  wrongfully  and  in  violation  of  said  orders 
of  withdrawal  of  September  27,  1909,  and  July  2, 
1910,  continued  said  drilling  operations  and  drilled 
and  constructed  an  oil  well  on  said  land,  in  which 
said  well  oil  was  discovered  on  or  about,  and  not 
before,  the     [20]     1st  day  of  April,  1911.     Said  de- 
fendants Consolidated  Midway  Oil  Company  and  Na- 
tional Pacific  Oil  Company,  ever  since  said  1st  day 
of  April,  1911,  have  continued  to,  and  do  now,  take, 
extract  and  appropriate  to  their  own  use,  large  quan- 
tities of  valuable  mineral  oil  and  petroleum  from 
said  land  and  premises,  by  means  of  said  well  and 
other  wells. 

Plaintiff  is  informed  and  believes,  and  therefore 
states  the  fact  to  be,  that  defendants  Consolidated 
Midway  Oil  Company  and  National  Pacific  Oil  Com- 
pany entered  into  the  possession  of  said  land  and 
premises,  and  commenced  and  continued  drilling  said 
wells  and  taking  and  extracting  said  oil  and  petrol- 
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eum  therefrom,  and  appropriating  the  same,  as 
aforesaid,  claiming  the  right  so  to  do  under  and  by 
virtue  of  one  or  more  of  the  following  two  pretended 
placer  mining  locations,  to  wit: 

1. 

That  certain  pretended  placer  mining  location  un- 
der and  by  which  the  whole  of  said  land  and  premises 
in  paragraph  II  of  this  bill  particularly  described 
was  and  is  claimed  (as  appears  from  the  notice  of 
said  pretended  location  dated  January  1st,  1909,  and 
filed  for  record  in  the  office  of  the  county  recorder 
of  Kern  county,  California,  February  2,  1910)  to 
have  been  located  on  the  1st  day  of  January,  1909, 
as  the  ^'Warrior  No.  1,"  placer  mining  claim,  under 
the  placer  mining  laws  of  the  United  States  by  an 
association  of  eight  persons,  to  wit :  The  five  defend- 
ants, Julius  Fried,  Parker  Barrett,  Oma  Barrett,  J. 
M.  Dunn  and  Lena  Dunn,  and  three  other  persons, 
to  wit,  Edward  Haigh,  Emma  Haigh  and  W.  F. 
O'Leary.  (Said  eight  persons  are  hereinafter  re- 
ferred to  as  and  called  the  ^'Warrior  No.  1"  Locat- 
ors.) 

2. 

That  certain  pretended  placer  mining  location  un- 
der and  by  which  the  whole  of  said  land  and  premi- 
ses in  paragraph  II  [21]  of  this  bill  particularly 
described  was  and  is  claimed  (as  appears  from  the 
notice  of  said  pretended  location  dated  June  29, 
1910,  and  filed  for  record  in  the  office  of  the  county 
recorder  of  Kern  county,  California,  July  22,  1910) 
to  have  been  located  on  the  29th  day  of  June,  1910, 
as  the  ^^Luck  No.  2"  placer  mining  claim,  under  the 
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placer  mining  laws  of  the  United  States,  by  an  as- 
sociation of  eight  persons,  to  wit,  the  defendants, 
E.  A.  Wiltsee,  G.  G.  Gillette,  Sydney  Smith,  J.  R. 
McKinnie,  Orra  E.  Monnette  and  R.  P.  Davie, 
(said  eight  persons  are  hereinafter  referred  to  as 
and  called  the  ^'Luck  No.  2"  Locators.) 

And  under  and  by  virtue  of  divers  mesne  pre- 
tended conveyances,  leases,  subleases  and  agreements 
from  said  ^^  Warrior  No.  1"  Locators  and  said  ^'Luck 
No.  2''  Locators,  and  their  pretended  successors  in 
interest,  to  said  defendants,  Consolidated  Midway 
Oil  Company  and  National  Pacific  Oil  Company. 

XII. 

On  or  about  the  31st  day  of  October,  1910,  defend- 
ant Maricopa  Northern  Oil  Company  wilfully, 
wrongfully,  without  right  and  without  the  consent  of 
and  against  the  will  of  this  plaintiff,  and  in  violation 
of  said  orders  of  withdrawal  of  September  27,  1909, 
and  July  2,  1910,  entered  into  the  possession  of  said 
land  and  premises  in  paragraph  II  of  this  bill  partic- 
ularly described,  for  the  purpose  of  prospecting  and 
developing  the  same  for  mineral  oil  and  petroleum, 
and  extracting  said  mineral  oil  and  petroleum  there- 
from and  commenced  drilling  operations  upon  said 
land  and  premises  in  paragraph  II  of  this  bill 
particularly  described,  and  continued  said  drilling 
operations  and  drilled  and  constructed  an  oil  well  on 
said  land  and  premises  in  w^hich  said  well  oil  was  dis- 
covered on  or  about,  and  not  before,  the  1st  day 
of  June,  1911.  Said  defendant  Maricopa  [22] 
Northern  Oil  Company  ever  since  said  1st  day  of 
June,  1911,  has  continued  to,  and  does  now,  extract 


24  National  Pacific  Oil  Company  vs. 

and  take  and  apropriate  to  its  own  use  large  quan- 
tities of  valuable  mineral  oil  and  petroleum  belong- 
ing to  this  plaintiff,  from  said  land  and  premises,  by 
means  of  said  well  and  other  wells. 

Plaintiff  is  informed  and  believes,  and  therefore 
states  the  fact  to  be,  that  defendant  Maricopa  North- 
ern Oil  Company  entered  into  the  possession  of  said 
land  and  premises,  and  commenced  and  continued 
the  drilling  of  said  wells,  and  took  and  extracted  and 
appropriated  said  mineral  oil  and  petroleum  there- 
from, as  aforesaid,  claiming  the  right  so  to  do  under 
and  by  virtue  of  one  or  both  of  the  following  two  pre- 
tended placer  mining  locations,  to  wit : 

Those  two  certain  pretended  placer  mining  loca- 
tions, to  wit:  the  ^^Hermosa"  placer  mining  claim, 
claimed  to  have  been  located  on  March  18,  1901,  by 
the  '^Hermosa^'  Locators,  and  the  ^^Hermosa"  placer 
mining  claim,  claimed  to  have  been  located  on  July 
7th,  1910,  by  the  Second  ^'Hermosa"  Locators,  as 
fully  set  forth  in  paragraph  SI  of  this  bill, 

X 

(Amended  per  minute  order  of  January  27,  1913.  C.  E.  Scott,  Deputy 
Clerk.), 

and  under  and  by  virtue  of  divers  mesne  pretended 
conveyances,  leases,  subleases  and  agreements  from 
said  ''Hermosa"  Locators  and  Second  ''Hermosa" 
Locators,  and  their  pretended  successors  in  interest, 
to  said  defendant  Maricopa  Northern  Oil  Company. 

XIII. 
On  the  2'8th  day  of  July,  1910,  the  defendants,  L. 
W.    Lowell,    James    Bloom,    William    S.    Kimball, 
Harry  V.  Massena,  Arthur  Whitfield,  Maude  Whit- 
field and  James  E.  Stone,  together  with  one  F.  E. 
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Borton,  claiming  to  be  the  then  owners  of  the  [23] 
said  pretended  '^Lone  Star"  placer  mining  claim 
hereinbefore  mentioned,  embracing  said  land  and 
premises  in  paragraph  II  of  this  bill  described,  and 
to  have  acquired  all  of  the  claimed  rights  and  inter- 
ests of  said  ^^Lone  Star"  Locators  in  and  to  said  pre- 
tended mining  claim,  land  and  premises,  and  claim- 
ing, under  and  by  virtue  of  the  laws  of  the  United 
States  relating  to  placer  mining  claims  to  be  entitled 
to  a  patent  from  plaintiff  to  the  whole  of  said  land 
and  premises  and  claiming  to  have  discovered, 
through  and  by  their  lessees  and  agents,  mineral  oil 
or  petroleum  in  paying  quantities  in  and  upon  said 
land,  made  and  filed  with  the  register  and  receiver 
of  the  United  States  land  office  at  Los  Angeles,  Cali- 
fornia, their  application,  Serial  No.  011,146,  under 
the  mining  laws,  for  patent  to  said  land  and 
*  premises  and  the  whole  thereof,  from  this  plain- 
tiff. Said  application  for  patent  was  based  upon 
an  alleged  discovery  of  mineral  oil  or  petro- 
leum and  of  no  other  mineral,  and  the  discovery 
relied  upon  in  said  application  for  patent  was 
the  discovery  made  upon  said  land  and  premises  on 
the  6th  day  of  July,  1910,  as  heretofore,  in  para- 
graph X  of  this  bill,  set  forth  and  described,  and  no 
other.  On  said  28th  day  of  July,  1910,  said  applica- 
tion for  patent  was  duly  and  regularly  rejected  by 
said  register  and  receiver  of  said  Los  Angeles  land 
office  and  thereafter  proceedings  were  had,  in  ac- 
cordance with  law,  and  the  rules  and  regulations  of 
the  department  of  the  interior  and  the  general  land 
office,  in  such  cases  made  and  provided,  and  the  mat- 
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ter  duly  and  regularly  appealed  to  the  Commissioner 
of  the  General  Land  Office  by  said  applicants  from 
the  said  decision  of  said  register  and  receiver.  The 
said  Commissioner  of  the  General  Land  Office,  on  the 
4th  day  of  April,  1911,  duly  and  regularly  gave,  made 
and  rendered  [24]  his  decision,  affirming  the  ac- 
tion of  said  register  and  receiver,  and  rejecting  said 
application  for  patent.  Thereafter,  the  said  appli- 
cants in  the  manner  and  form  required  by  law 
appealed  from  said  decision  of  the  Commissioner  of 
the  General  Land  Office,  as  aforesaid,  to  the  Secre- 
tary of  the  Interior.  Said  appeal  was  duly  and 
regularly  in  the  mode  and  manner  authorized  by  law 
and  by  the  rules  and  regulations  of  the  department 
of  the  interior  and  the  general  land  office,  presented 
and  submitted  to  the  said  Secretary  of  the  Interior, 
for  his  decision  and  judgment,  and  the  said  Secretary 
of  the  Interior,  on  29th  day  of  November,  1911,  duly 
and  regularly  gave,  made  and  rendered  his  decision 
and  judgment,  affirming  the  said  action  and  decision 
of  the  Commissioner  of  the  General  Land  Office,  and 
rejected  the  said  application  for  patent.  Said  de- 
cision and  judgment  of  the  Secretary  of  the  Interior 
has  become  and  is  a  final  judgment  and  said  applica- 
tion for  patent  has  been  and  is  finally  rejected  and 
disallowed. 

On  the  1st  day  of  August,  1910,  defendant,  Julius 
Fried,  claiming  to  be  the  then  owner  of  said  pre- 
tended ^'Warrior  No.  1"  placer  mining  claim  here- 
inbefore mentioned,  embracing  the  land  and  prem- 
ises in  paragraph  II  of  this  bill  particularly  de- 
scribed, and  to  have  acquired  all  of  the  alleged  rights 
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and  interests  of  the  said  ''Warrior  No.  1"  Locators, 
and  claiming,  under  and  by  virtue  of  the  laws  of  the 
United  States  relating  to  placer  mining  claims, 
to  be  entitled  to  a  patent  to  the  whole  of 
said  land  and  premises  and  claiming  to  have  dis- 
covered mineral  oil  and  petroleum  in  paying  quan- 
tities in  and  upon  said  land,  made  and  filed  with 
the  register  and  receiver  of  the  United  States 
Land  Office  at  Los  Angeles,  California,  his  applica- 
tion. Serial  No.  011,162,  under  the  mining  laws  of 
the  United  States,  for  patent  to  said  land  and  prem- 
ises and  the  whole  thereof,  as  an  oil  placer  mining 
claim.  Said  application  for  patent  was  based  upon 
an  alleged  discovery  of  mineral  oil  [25]  or 
petroleum  and  of  no  other  mineral.  Thereafter,  and 
after  proceedings  duly  and  regularly  had  and  taken 
in  the  matter  of  said  application,  and  in  accordance 
with  law  and  the  rules  and  regulations  of  the  depart- 
ment of  the  nterior  in  such  cases  made  and  provided, 
said  application  was,  on  the  13th  day  of  July,  1912, 
duly  and  regularly,  finally  rejected  and  disallowed 
by  said  department  of  the  interior. 

On  the  17th  day  of  August,  1910,  defendants, 
Charles  A.  Son  and  David  S.  Bachman,  claiming  to 
be  the  then  owners  of  the  said  pretended  ''Hermosa" 
placer  mining  claim,  alleged  to  have  been  located 
July  7,  1910,  by  the  said  Second  ''Hermosa"  Locat- 
ors, as  hereinbefore  in  paragraph  X  set  forth,  em- 
bracing the  land  and  premises  in  paragraph  II  of 
this  bill  described,  and  to  have  acquired  all  of  the 
alleged  rights  and  interests  of  the  said  Second  ''Her- 
mosa"  Locators,  and  claiming  under  and  by  virtue 
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of  the  laws  of  the  United  States  relating  to  placer 
mining  claims,  to  be  entitled  to  a  patent  to  the  whole 
of  said  land  and  premises,  and  to  have  discovered 
mineral  oil  and  petroleum  in  paying  quantities  in 
and  upon  said  land,  made  and  filed  with  the  register 
and  receiver  of  the  United  States  Land  Office  in 
Los  Angeles,  California,  their  application.  Serial  No. 
011,246,  under  the  mining  laws  of  the  United  States 
for  patent  to  said  land  and  premises,  and  the  whole 
thereof,  as  an  oil  placer  mining  claim.  Said  applica- 
tion for  patent  was  based  upon  an  alleged  discovery 
of  mineral  oil  or  petroleum  and  of  no  other  mineral. 
Thereafter,  and  after  proceedings  duly  and  regularly 
had  and  taken  in  the  matter  of  said  application,  and 
in  accordance  with  law  and  the  rules  and  regulations 
of  the  department  of  the  interior  in  such  cases  made 
and  provided,  said  application  was,  on  the  22d  day  of 
October,  1912,  duly  and  regularly,  finally  rejected 
and  disallowed  by  said  department  of  the  interior. 

On  the  28th  day  of  October,  1911,  defendant,  Mary 
F.  [26]  Francis,  claiming  to  be  the  then  owner  of 
said  pretended  ''Hermosa"  placer  mining  claim, 
hereinbefore  mentioned,  embracing  the  land  and 
premises  in  paragraph  II  of  this  bill  described,  and 
to  have  acquired  all  of  the  alleged  rights  and  inter- 
ests of  the  ''Hermosa"  Locators,  and  claiming,  under 
and  by  virtue  of  the  laws  of  the  United  States  relat- 
ing to  placer  mining  claims,  to  be  entitled  to  patent 
to  the  whole  of  said  land  and  premises,  and  to  have 
discovered  mineral  oil  and  petroleum  in  paying  quan- 
tities in  and  upon  said  land,  made  and  filed  with  the 
register  and  receiver  of  the  United  States  Land 
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Office  at  Los  Angeles,  California,  her  application, 
Serial  No.  014,132,  under  the  mining  laws  of  the 
United  States,  for  patent  to  said  land  and  premises, 
and  the  whole  thereof,  as  a  placer  mining  claim. 
Said  application  for  patent  w^as  based  upon  an  al- 
leged discovery  of  mineral  oil  or  petroleum  and  of  no 
other  mineral.  Thereafter,  and  after  proceedings 
duly  and  regularly  had  and  taken  in  the  matter  of 
said  application,  and  in  accordance  with  law  and  the 
rules  and  regulations  of  the  department  of  the  in- 
terior in  such  cases  made  and  provided,  said  applica- 
tion was,  on  the  19th  day  of  January,  1912,  duly  and 
regularly,  finally  rejected  and  disallowed  by  said  de- 
partment of  the  interior. 

Each  and  all  of  the  aforesaid  applications  for  pat- 
ent have  been  disallowed  and  finally  rejected  by  the 
department  of  the  interior  of  the  United  States  and 
said  department  of  the  interior  has  heretofore,  by 
virtue  of  the  power  and  authority  invested  in  it  so  to 
do,  duly  and  regularly  adjudged  and  decreed  that 
each  and  all  of  the  claims  of  the  said  applicants  for 
patent  were  void  in  law  and  without  right,  on  the 
ground  and  for  the  reason,  among  others,  that  said 
land  and  premises  has  been  at  all  times  from  and 
after  September  27th,  1909,  lawfully  withdrawn  from 
all  forms  of  location,  settlement,  selection,  filing,  en- 
try or  disposal  under  the  mineral  or  nonmineral 
[27]  public  land  laws  of  the  United  States  and  not 
subject  to  exploration  for  minerals  or  to  the  initia- 
tion of  any  right  under  any  of  the  public  land  laws  of 
the  United  States,  and  that  neither  of  said  applicants 
nor  any  other  person  was,  on  the  27th  day  of  Septem- 
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her,  1909,  or  at  any  time  prior  thereto,  a  bona  fide 
occupant  or  claimant  of  said  land  or  engaged  in  the 
diligent  prosecution  of  work  leading  to  discovery  of 
or  for  the  purpose  of  discovering  oil  or  gas  upon  said 
land. 

XIV. 

Each  and  all  of  the  claims  of  the  defendants  in 
this  bill  mentioned  of  any  rights  or  interests  in  said 
land  and  premises,  or  any  part  thereof,  as  well  as 
the  claimed  rights  of  each  and  all  of  said  defendants 
to  take  and  extract  from  said  land  and  premises,  or 
any  part  thereof,  mineral  oil,  petroleum  or  gas,  or 
any  other  mineral,  and  to  appropriate  the  same,  is 
and  are  based  and  claimed  entirely  upon  an  alleged 
compliance  by  some  one  or  more  of  said  defendants, 
and  their  predecessors  in  interest,  respectively,  with 
the  laws  of  the  United  States  relating  to  placer  min- 
ing claims,  and  each  and  all  of  the  defendants  de- 
raign  and  claim  their  alleged  interests  and  rights 
solely  and  exclusively  from  one  or  more  of  the  five 
pretended  placer  mining  locations  hereinbefore  set 
forth,  and  more  particularly  described  in  Paragraphs 
X,  XI  and  XII  of  this  bill. 

Plaintiff  further  states  that  the  records  of  the 
County  of  Kern,  State  of  California,  show  that  the 
claimed  rights  and  interests  of  the  locators  of  said 
five  pretended  placer  mining  claims,  in  and  to  said 
land  and  premises,  have,  since  the  dates  of  the  re- 
spective notices  of  locations  of  said  pretended  claims, 
been  conveyed  to  and  are  now  claimed  by  the  follow- 
ing named  defendants,  respectively,  to  wit :     [28] 
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^^ LONE  STAR," 

William  Kimball, 

Arthur  Whitfield, 

Maud  Whitfield, 

Harry  V.  Massena, 

James  Bloom, 

L.  W.  Lowell, 

James  E.  Stone. 
WARRIOR  NO.  1," 

David  S.  Bachman, 

Charles  A.  Son, 

M.  P.  Waite, 

Anna  M.  Waite, 

Florence  G.  Weil, 

A.  L.  Weil, 

J.  M.  Danziger, 

Daisy  C.  Danziger. 
HERMOSA"  (claimed  to  have  been  located  March 
18,  1901), 

Mary  P.  Prancis. 
^^LUCKNO.  2," 

E.  A.  Wiltsee, 

G.G.GILLETTE, 

Sydney  Smith, 

J.  R.  McKinnie, 

J.  M.  Danziger, 

Orra  E.  Monnette, 

M.  J.  Monnette, 

R.  P.  Davie, 
''HERMOSA"  (Claimed  to  have  been  located  July  7, 
1910), 

Charles  A.  Son  and 

David  S.  Bachman, 


a 
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subject  to  divers  mesne  purported  leases,  subleases, 
liens,  and  agreements. 

The  instruments  recorded  in  said  county  of  Kern 
purporting  to  affect  said  land  and  premises  in  para- 
graph II  of  this  bill  described,  or  some  part  thereof, 
are  so  numerous  and  conflicting  that  it  is  impossible 
for  this  plaintiff  to  ascertain  therefrom  the  nature 
or  extent  of  the  interests  claimed  therein  by  either 
or  any  of  the  defendants  herein,  except  as  herein 
stated,  hence  a  full  discovery  is  sought  herein. 

Plaintiff  further  states  that  prior  and  up  to  the 
1st  day  of  May,  1911,  the  said  pretended  locators  and 
claimants  of  each  of  [29]  the  aforesaid  pretended 
placer  mining  claims,  and  the  successors  in  interest 
of  said  locators,  each,  respectively,  claimed  the  whole 
of  said  land  and  premises  in  paragraph  II  of  this  bill 
described,  and  the  exclusive  right  to  extract  mineral 
oil,  petroleum  and  gas  therefrom,  adverse  to  and  in 
conflict  with  each  of  the  other  said  pretended  loca- 
tions. 

Plaintiff  is  informed  and  believes,  and  therefore 
states  the  fact  to  be  that  on  or  about  said  1st  day  of 
May,  1911,  an  agreement  purporting  to  settle  said 
conflicting  claims  was  made  and  entered  into;  that 
by  the  terms  of  said  agrement,  defendants  Maricopa 
Northern  Oil  Company,  National  Pacific  Oil  Com- 
pany, Midway  Northern  Oil  Company  and  Consoli- 
dated Midway  Oil  Company,  were  given  the  full  and 
complete  possession  of  the  whole  of  said  land  and 
premises  hereinbefore  in  paragraph  II  particularly 
described,  with  the  right  to  develop  and  extract  the 
mineral  oil,  petroleum  and  gas  therefrom;  that  de- 
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fendant  Thirty  Thirty-Two  Land  Company  claims 
some  right,  title  or  interest  in  said  land  and  premises 
under  said  alleged  agreement. 

Plaintiff  is  further  informed  and  believes,  and 
therefore  states  the  fact  to  be,  that  said  agreement 
purported  to  compromise  and  define  the  conflicting 
interests  of  each  and  all  of  the  parties  entering  into 
the  same,  but  as  to  the  terms  or  conditions  of  said 
agreement,  the  parties  thereto,  or  the  respective  parts 
of  said  land  and  premises  allotted,  and  to  whom, 
plaintiff  has  no  knowledge  or  information,  and  for 
that  reason  a  full  discovery  is  sought  herein.  Said 
agreement  was  never  recorded  in  the  office  of  the 
county  recorder  of  Kern  County,  but  has  at  all  times 
been  kept  secret. 

XV. 

Defendants  Midway  Northern  Oil  Company,  Con- 
solidated Midway  Oil  Company,  National  Pacific 
Oil  Company  and  Maricopa  Northern  Oil  Company, 
are  now  in  the  actual  possession  of  the  [30]  said 
land  and  premises  heretofore  in  paragi*aph  II  of  this 
bill  particularly  described.  The  precise  parts  or 
portions  of  said  land  and  premises  in  the  possession 
of  and  claimed  by  each  of  the  respective  defendants 
in  this  paragraph  mentioned,  is  to  plaintiff  unknown. 
Each  of  said  last-named  defendants  does  now  claim 
the  right  to  the  possession  of  a  part  or  the  whole  of 
said  land  and  premises,  and  the  right  to  drill  for  and 
extract  oil,  petroleum  and  gas  therefrom,  and  to  con- 
vert the  same  to  its  own  use.  Plaintiff  leaves  said 
defendants  to  set  forth  in  this  suit  their  respective 
claims  of  iiiterest. 
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Said  last-named  four  defendants  have,  since  said 
6th  day  of  July,  1910,  wrongfully  and  without  the 
consent  of  the  plaintiff,  and  in  violation  of  said 
orders  of  withdrawal  hereinbefore  mentioned,  ex- 
tracted and  taken  from  said  lands  and  premises,  or 
some  part  or  portion  thereof,  and  sold  or  otherwise 
appropriated  to  its  own  use,  large  quantities  of  oil 
and  petroleum.  Plaintiff  does  not  know  the  exact 
amount  of  or  value  of  said  oil  or  petroleum  taken, 
extracted  and  sold  or  appropriated  by  said  last 
named  defendants,  respectively,  or  in  the  aggregate, 
but  is  informed  and  believes  and  therefore  states 
that,  in  the  aggregate,  it  exceeds  two  hundred  thou- 
sand barrels  and  is  and  was  of  the  value  of  more  than 
one  hundred  thousand  dollars.  Plaintiff  cannot  as- 
certain said  facts  except  by  an  accounting  and  dis- 
covery, and  therefore  a  full  discovery  in  the  premises 
is  sought  herein. 

Each  of  said  last-named  four  defendants  is  now 
extracting  and  appropriating  to  its  own  use,  and 
threatens  to  and  will,  unless  restrained  by  this  Court, 
continue  to  extract  and  appropriate  to  its  own  use, 
large  and  increasing  quantities  of  the  said  mineral 
oil  and  petroleum  contained  in  and  under  said  land 
or  same  part  thereof,  and  threatens  to  and  will,  un- 
less restrained  by  this  Court,  otherwise  commit  tres- 
pass and  waste  [31]  upon  said  land  and  premises, 
or  some  part  thereof,  to  the  great  and  irreparable  in- 
jury of  this  plaintiff. 

XVI. 

Plaintiff  is  informed  and  believes,  and  upon  such 
information  and  belief  states  the  fact  to  be  that  each 
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of  the  defendants,  Los  Angeles-McKittrick  Oil  Com- 
pany, Mary  F.  Francis,  L.  W.  Lowell,  James  Bloom, 
William  S.  Kimball,  Arthur  Whitfield,  Maud  Whit- 
field, James  E.  Stone,  Harry  V.  Massena,  John  V. 
Hoffman,  M.  E.  Hoffman,  Edward  Fox,  Charles  A. 
Son,  David  S.  Bachman,  M.  P.  Waite,  Anna  M. 
Waite,  J.  M.  Danziger,  Daisy  C.  Danziger,  A.  L. 
Weil,  Florence  G.  Weil,  E.  A.  Wiltsee,  G.  G.  Gillette, 
Sydney  Smith,  J.  R.  McKinnie,  Orra  E.  Monnette, 
M.  J.  Monnette,  E.  P.  Davie,  Julius  Fried,  Parker 
Barrett,  Oma  Barrett,  J.  M.  Dunn  and  Lena  Dunn, 
has  heretofore,  and  since  the  6th  day  of  July,  1910, 
wrongfully  and  without  the  consent  of  this  plaintiff, 
and  in  violation  of  said  orders  of  withdrawal  herein- 
before mentioned,  extracted  and  taken  from  some 
part  or  portion  of  said  land  and  premises  and  sold 
or  otherwise  appropriated  to  his,  her  or  its  own  use, 
large  quantities  of  valuable  oil  and  petroleum. 
Plaintiff  is  not  advised  of  and  does  not  laiow  the  ex- 
act amount  or  value  of  said  oil  or  petroleum  taken, 
extracted  or  appropriated  by  said  last-named  defend- 
ants, or  either  of  them,  and  cannot  ascertain  said 
facts  except  by  an  accounting  and  discovery  herein, 
and  therefore  a  full  discovery  in  the  premises  from 
each  and  all  of  said  defendants  is  hereby  sought 
herein. 

Each  of  said  defendants  in  this  paragraph  named 
threatens  to  and  will,  unless  restrained  by  this  Court, 
continue  to  extract  and  appropriate,  or  cause  to  be 
extracted  and  appropriated  to  his,  her  or  its  own  use, 
large  quantities  of  the  mineral  [32]  oil  and  petro- 
leum contained  in  and  under  said  land,  or  some  part 
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thereof,  and  otherwise  commit  trespass  and  waste 
upon  said  land,  or  some  part  thereof,  to  the  great  and 
irreparable  injury  of  this  plaintiff. 

XVII. 

Large  quantities  of  said  oil  and  petroleum  so 
w^rongfully  extracted  and  taken  from  said  land  and 
premises  as  aforesaid,  have  been  sold  or  otherwise 
disposed  of  and  delivered  to  the  defendants,  Stand- 
ard Oil  Company  an  Tarr  &  McComb,  Inc.,  by  the 
said  defendants  who,  as  aforesaid,  have  heretofore 
wrongfully  extracted  the  same  from  said  land  and 
premises.  Said  defendants.  Standard  Oil  Company 
and  Tarr  &  McComb,  Inc.,  have,  with  full  knowledge 
of  the  premises,  received  large  quantities  of  said  oil 
and  petroleum,  so  wrongfully  taken  and  extracted 
from  said  lands  as  aforesaid,  and  have  appropriated 
the  same  to  their  own  use  and  to  the  use  of  each  of 
them.  Plaintiff  is  not  informed  of,  and  does  not 
know,  of  the  exact  quantity  or  value  of  the  oil  and 
petroleum  so  received  by  and  appropriated  to  the  use 
of  said  defendants.  Standard  Oil  Company,  and  Tarr 
&  McComb,  Inc.,  or  either  of  them.  Plaintiff  is  not 
advised  of  and  does  not  know,  from  what  defendant 
or  defendants.  Standard  Oil  Company  and  Tarr  & 
McComb,  Inc.,  receive  said  oil  and  petroleum  nor  can 
plaintiff  ascertain  said  facts  except  by  an  accounting 
and  discovery  in  this  suit,  and  therefore  a  full  and 
complete  discovery  in  the  premises  as  sought  and  de- 
manded herein. 

XVIII. 

Plaintiff  is  informed  and  believes,  and  upon  such 
information  and  belief  states  the  fact  to  be  that  each 
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of  the  defendants  in  this  bill  named,  other  than  the 
defendants  Southern  Investment  Company,  William 
E.  Dunn,  King  Lumber  Company,  T.  J.  Green,  Layne 
&  Bowler  Company  of  California,  Sesame  Oil  Com- 
pany, [33]  Title  Insurance  &  Trust  Company,  A. 
B.  Coulson  and  Tarr  &  McComb,  Inc.,  claims  and  as- 
serts some  right,  title  and  interest  in,  or  lien  upon, 
said  land  and  premises  hereinbefore  in  paragraph  II 
particularly  described,  or  to  some  part  thereof,  and 
to  the  mineral  oil,  petroleum  and  gas  therein  con- 
tained, either  as  locator  or  as  successor  in  interest  of 
one  or  more  of  the  locators  of  said  pretended  placer 
mining  claims,  hereinbefore  described,  by  virtue  of 
pretended  deed,  conveyance  or  assignment,  or  other- 
wise ; 

That  each  of  the  defendants.  Southern  Investment 
Company,  William  R.  Dunn,  King  Lumber  Com- 
pany, T.  J.  Green,  Layne  &  Bowler  Company  of  Cali- 
fornia, and  Sesame  Oil  Company,  claim  and  assert 
some  right,  title  and  interest  in  or  to,  or  lien  upon, 
said  land  and  premises  hereinbefore  in  paragraph  II 
particularly  described,  or  some  part  thereof,  as  an 
attachment  creditor  or  judgment  creditor  of  one  or 
more  of  the  other  defendants  in  this  bill  named ; 

That  each  of  the  defendants,  Midway  Northern  Oil 
Company,  Los  Angeles-McKittrick  Oil  Company, 
Consolidated  Midway  Oil  Company,  General  Petro- 
leum Company,  National  Pacific  Oil  Company,  Mari- 
copa Northern  Oil  Company,  and  El  Dora  Oil  Com- 
pany, claims  some  right,  title  or  interest  in  or  to  said 
land  and  premises  hereinbefore  in  paragraph  II  par- 
ticularly described,  and  in  and  to  the  mineral  oil, 
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petroleum  and  gas  therein  contained;  under  and  by 
virtue  of  one  or  more  of  said  pretended  placer  min- 
ing locations  hereinbefore  set  forth,  and  under  and 
by  virtue  of  certain  pretended  leases,  assignments  of 
leases,  agreements  to  convey  and  conveyances,  from 
the  said  alleged  locators  of  said  pretended  placer 
mining  locations,  and  the  successors  in  interest  of 
said  locators,  or  otherwise ;     [34] 

That  defendants.  Title  Insurance  &  Trust  Com- 
pany, and  A.  B.  Coulson,  claim  some  right,  title  or 
interest  in  or  to,  or  lien  upon,  said  land  and  premises 
particularly  described  in  paragraph  II  hereof,  or 
some  part  thereof,  under  and  by  virtue  of  a  pretended 
deed  of  trust  in  and  by  which  said  deed  of  trust  de- 
fendant, Consolidated  Midway  Oil  Company,  as 
party  of  the  first  part,  purports  to  convey  to  said  de- 
fendant, Title  Insurance  &  Trust  Company,  as  trustee 
and  party  of  the  second  part,  certain  claimed  rights 
and  interests  in  said  land  and  premises  as  security  for 
the  payment  of  certain  promissory  notes  payable  to 
said  defendant,  A.  B.  Coulson,  the  said  A.  B.  Coul- 
son being  the  third  party  to  said  pretended  trust 
deed.  Said  trust  deed  was  recorded  on  the  9th  day 
of  March,  1911,  in  book  243  of  trust  deeds,  page  51, 
records  of  Kern  County. 

Except  as  hereinbefore  in  this  bill  stated,  plain- 
tiff has  no  information  of,  and  does  not  know  the  ex- 
act nature  or  extent  of  any  of  said  claims  asserted  by 
the  defendants  herein,  and  therefore  leaves  said  de- 
fendants to  set  forth  and  disclose  their  respective 
claims  as  they  may  be  advised. 

XIX. 

Because  of  the  premises  of  this  bill,  none  of  the 
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defendants  herein  have  or  ever  had  any  right,  title 
or  interest  in  or  to,  or  lien  upon,  the  said  land  and 
premises  hereinbefore  in  paragraph  II  of  this  bill 
particularly  described,  or  in  or  to  any  part  thereof, 
nor  have  said  defendants,  or  either  of  them,  any  right 
or  interest  whatever  in  or  to  the  mineral  oil  or  petro- 
leum or  gas  contained  in  or  under  said  land  or  any 
part  thereof,  nor  the  right  to  take  or  extract  oil  or 
petroleum  or  gas  from  said  land  or  any  part  thereof. 
Each  of  the  claims  of  the  defendants  is  without  right 
and  void  as  to  this  plaintiff,  and  should  be  so  in 
equity  decreed  in  favor  of  this  plaintiff,  and  the  said 
claims  and  each  and  all  of  them  should  be  voided  by 
a  decree  of  this  Court.     [35] 

Plaintiff  has  no  plain,  speedy  or  adequate  remedy 
at  law  in  the  premises. 

In  consideration  whereof,  and  inasmuch  as  plain- 
tiff is  without  full  and  adequate  remedy  in  the  prem- 
ises, save  in  a  court  of  equity,  where  matters  of  this 
nature  are  properly  cognizable  and  relievable,  plain- 
tiff prays : 

1.  That  said  defendants,  and  each  of  them,  may 
be  required  to  make  full,  true  and  direct  answer  re- 
spectfully to  all  and  singular  the  matters  and  things 
hereinbefore  stated  and  charged  and  to  fully  disclose 
and  state  their  claims  to  said  land  and  premises  de- 
scribed in  paragraph  II  of  this  bill,  and  to  any  and 
all  parts  thereof,  as  fully  and  particularly  as  if  they 
had  been  particularly  interrogated  thereunto,  but  not 
under  oath,  answer  under  oath  being  hereby  ex- 
pressly waived; 
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2.  That  the  said  land  and  premises  of  the  plain- 
tiff, particularly  described  in  paragraph  II  hereof, 
may  be  declared  by  this  court  to  have  been  at  all  times 
from  and  after  the  27th  day  of  September,  1909, 
withdrawn  from  mineral  exploration  and  from  all 
forms  of  location,  settlement,  selection,  filing,  entry 
or  disposal  under  the  mineral  or  nonmineral  public 
land  laws  of  the  United  States ; 

3.  That  said  defendants,  and  each  of  them,  may 
be  adjudged  and  decreed  to  have  no  estate,  right, 
title,  interest  or  claim  in  or  to  said  land  and  prem- 
ises described  in  paragraph  II  of  this  bill,  or  any 
part  thereof,  or  in  or  to  any  mineral  or  minerals  or 
mineral  deposits  contained  in  or  under  said  land  or 
any  part  thereof;  and  that  all  and  singular  of  said 
land  and  premises,  together  with  all  of  the  minerals 
and  mineral  deposits,  including  mineral  oil,  petro- 
leum and  gas  therein  or  thereunder  contained,  may 
be  adjudged  and  decreed  to  be  the  perfect  property 
of  this  plaintiff,  free  and  clear  of  the  claims  of  [36] 
said  defendants,  and  each  and  every  one  of  them ; 

4.  That  each  and  all  of  the  defendants  herein, 
their  officers,  agents,  servants  and  attorneys,  during 
the  progress  of  this  suit,  and  thereafter,  finally  and 
perpetually  may  be  enjoined  from  asserting  or  claim- 
ing any  right,  title,  interest,  claim  or  lien  in  or  to  the 
said  land  and  premises,  or  any  part  thereof,  or  in 
or  to  any  of  the  minerals  or  mineral  deposits  therein 
or  thereunder  contained;  and  that  each  and  all  of  the 
defendants  herein,  their  officers,  agents,  servants 
and  attorneys,  during  the  progress  of  this  suit,  and 
thereafter,  finally  and  perpetually  may  be  enjoined 
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from  going  upon  any  part  or  portion  of  said  land 
and  premises,  and  from  in  any  manner  using  any  of 
said  land  and  premises  and  from  in  any  manner  ex- 
tracting, removing  or  using  any  of  the  minerals 
deposited  in  or  under  said  land  and  premises,  or  any 
part  or  portion  thereof,  or  any  of  the  other  natural 
products  thereof,  and  from  in  any  manner  commit- 
ting any  trespass  or  waste  upon  any  of  said  land  or 
with  reference  to  any  of  the  minerals  deposited 
therein  or  thereunder,  or  any  of  the  other  natural 
products  thereof ; 

5.  That  an  accounting  may  be  had  by  said  de- 
fendants and  each  and  every  of  them,  wherein  said 
defendants,  and  each  of  them,  shall  make  a  full,  com- 
plete, itemized  and  correct  disclosure  of  the  quan- 
tity of  minerals  (and  particularly  petroleum)  re- 
moved or  extracted  or  received  by  them  or  either  or 
any  of  them,  from  said  land  and  premises,  or  any 
part  thereof,  and  of  any  and  all  moneys  or  other 
property  or  thing  of  value  received  from  the  sale  or 
other  disposition  of  any  and  all  minerals  extracted 
from  said  land  and  premises  or  any  part  thereof,  and 
of  all  rents  and  profits  received  under  any  sale,  lease, 
transfer,  conveyance,  contract  or  agreement  concern- 
ing said  land  and  premises,  or  any  part  thereof ;  and 
that  the  plaintiff  [37]  may  recover  from  said  de- 
fendants, respectively,  all  damages  sustained  by  the 
plaintiff  in  the  premises ; 

6.  That  a  Receiver  may  be  appointed  by  this 
Court  to  take  possession  of  said  land  and  premises, 
and  of  all  wells,  derricks,  drills,  pumps,  storage  vats, 
pipes,  pipe  lines,  shops,    houses,    machinery,    tools 
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and  appliances  of  every  character  whatsoever 
thereon,  belonging  to  or  in  the  possession  of  said  de- 
fendants, or  any  of  them,  which  have  been  nsed  or 
now  are  being  used  in  the  extracting,  storage,  trans- 
portation, refining,  sale,  manufacture,  or  in  any  other 
manner  in  the  production  of  petroleum  or  pertoleum 
products  or  other  minerals  from  said  land  or  any 
part  thereof  for  the  purpose  of  continuing,  and  with 
full  power  and  authority  to  continue,  the  optrations 
on  said  land  in  the  production  and  sale  of  petroleum 
and  other  minerals,  and  for  the  preservation,  protec- 
tion and  use  of  the  wells,  derricks,  pumps,  tanks, 
storage  vats,  pipes,  pipe  lines,  houses,  shops,  tools, 
machinery  and  appliances  being  used  by  the  defend- 
ants, their  officers,  agents,  or  assigns  in  the  produc- 
tion, transportation,  manufacture  or  sale  of  petrol- 
eum or  other  minerals  from  said  land  and  premises 
or  any  part  thereof,  and  that  such  Receiver  may 
have  the  usual  and  general  powers  vested  in  receivers 
of  courts  of  chancery ; 

7.  That  plaintiff  may  have  such  other  and  fur- 
ther relief  as  in  equity  may  seem  just  and  proper. 

To  the  end  therefore  that  this  plaintiff  may  ob- 
tain the  relief  to  which  it  is  justly  entitled  in  the 
premises,  may  it  please  your  Honors  to  grant  unto 
the  plaintiff  a  writ  or  writs  of  subpoena,  issued  by 
and  under  the  seal  of  this  Honorable  Court,  directed 
to  the  said  defendants  herein,  to  wit:  Midway  North- 
ern Oil  Company,  Los  Angeles-McKittrick  Oil  Com- 
pany, Consolidated  Midway  Oil  Company,  National 
Pacific  Oil  Company,  Maricopa  Northern  Oil  Com- 
pany,   Thirty    Thirty-two    Land    Company,     [38] 
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General  Petroleum  Company,  Standard  Oil  Com- 
pany, Tarr  &  McComb,  Inc.,  Layne  &  Bowler  Com- 
pany of  California,  Title  Insurance  &  Trust  Com- 
pany, Maricopa  Consolidated  Oil  Company,  South- 
ern Investment  Company,  El  Dora  Oil  Company, 
King  Lumber  Company,  Sesame  Oil  Company,  Mary 
F.  Francis,  L.  W.  Lowell,  James  Bloom,  William  S. 
Kimball,  Harry  V.  Massena,  Arthur  Whitfield, 
Maude  Whitfield,  James  E.  Stone,  John  V.  Hoffman, 
M.  E.  Hoffman,  Edward  Fox,  Charles  A.  Son,  David 
S.  Bachman,  William  R.  Dunn,  T.  J.  Green,  M.  P. 
Waite,  Anna  M.  Waite,  J.  M.  Danziger,  Daisy  C. 
Danziger,  A.  L.  Weil,  Florence  G.  Weil,  A.  B.  Coul- 
son,  E.  A.  Wiltsee,  G.  G.  Gillette,  Sydney  Smith,  J. 
K.  McKinnie,  Orra  E.  Monnette,  M.  J.  Monnette, 
R.  P.  Davie,  Julius  Fried,  Parker  Barrett,  Oma 
Barrett,  J.  M.  Dunn  and  Lena  Dunn,  therein  and 
thereby  commanding  them  and  each  of  them  at  a 
certain  time,  and  under  a  certain  penalty  therein  to 
be  named,  to  be  and  appear  before  this  Honorable 
Court,  and  then  and  there,  severally,  full,  true,  and 
direct  answers  make  to  all  and  singular  the  premi- 
ses, but  not  under  oath,  answer  under  oath  being 
hereby  expressly  waived,  and  stand  to  perform  and 
abide  by,  such  order,  direction  and  decree  as  may  be 
made  against  them  or  any  of  them  in  the  premises 
and  as  shall  be  meet  and  agreeable  to  equity. 

GEORGE  W.  WICKERSHAM, 
Attorney  General  of  the  United  States. 

A.  I.  McCORMICK, 
United  States  Attorney.     [39] 
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United  States  of  America, 
Southern  District  of  California, 
County  of  Los  Angeles, — ss. 

Gratz  W.  Helm,  being  first  duly  sworn,  deposes 
and  says:  I  am  now,  and  have  been  for  more  than 
four  years  last  past  an  employee  and  agent  of  the 
General  Land  Office,  Department  of  the  Interior  of 
the  United  States;  at  all  times  from  and  after  the 
1st  day  of  July,  1910, 1  have  been,  and  am  now.  Chief 
of  Field  Division  of  the  General  Land  Office  of  the 
United  States,  assigned  to  duty  in  and  in  charge  of 
the  public  lands  of  the  said  United  States,  comprised 
in  the  Sixth  Feld  Division  in  the  Southern  District 
of  California,  including  the  land  and  premises  de- 
scribed in  paragraph  2  of  the  foregoing  bill  of  com- 
plaint; during  all  of  said  times  hereinbefore  men- 
tioned, under  such  employment,  I  have  been  engaged 
in  field  examinations  and  other  investigations  on 
behalf  of  the  Department  of  the  Interior,  with  refer- 
ence to  the  administration  of  the  public  land  laws 
of  the  United  States  and  the  enforcement  and  pro- 
tection of  the  proprietary  and  other  rights  of  the 
United  States  pertaining  to  said  public  lands;  the 
acts  and  transactions  referred  to  in  the  foregoing 
bill  of  complaint  with  reference  to  said  land  in  para- 
graph II  thereof  described,  were  investigated  by  me, 
as  such  employee  and  agent,  and  under  my  super- 
vision, direction  and  control,  and  in  this  manner  I 
acquired  knowledge  thereof;  I  have  read  the  fore- 
going bill  of  complaint  and  know  the  contents 
thereof;  the  same  are  true  of  my  own  knowledge, 
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€xcept  as  to  the  statements  therein  made  on  infor- 
mation and  belief,  and  as  to  those  matters,  I  believe 
them  to  be  true. 

My  knowledge  of  the  facts  upon  which  the  prayer 
for  temporary  relief  by  injunction  and  receivership 
in  said  bill  is  based,  was  obtained  from  an  inspec- 
tion of  the  records  of  the  United  States  Land  Office 
for  the  Los  Angeles  Land  District,  [40]  the  rec- 
ords of  the  office  of  the  County  Recorder,  county  of 
Kern,  California,  and  an  inspection  and  observation 
of  the  land  described  in  said  bill  of  complaint,  and 
operations  conducted  in  and  upon  said  land,  and  upon 
admissions  and  statements  made  by  certain  of  the 
defendants  and  their  duly  authorized  officers  and 
agents. 

GRATZ  W.  HELM. 

Subscribed  and  sworn  to  before  me  this  23d  day 
of  January,  1913. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk  U.  S.  District  Court,  So.  Dist.  California.     [41] 


[Motion  to  Dismiss  Bill  of  Complaint.] 

In  the  District  Court  of  the  United  States^  for  the 
Southern  District  of  California,  Northern  Divi- 
sion, Ninth  Circuit, 

No.  47-CIVIL— IN  EQUITY. 
THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
MIDWAY  NORTHERN  OIL  COMPANY,  a  Corpo- 
ration, Los  Angeles-McKittrick  Oil  Company, 
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a  Corporation,  Consolidated  Midway  Oil  Com- 
pany, a  Corporation,  National  Pacific  Oil  Com- 
pany, a  Corporation,  Maricopa  Northern  Oil 
Company,  a  Corporation,  Thirty  Thirty-two 
Land  Company,  a  Corporation,  General  Pe- 
troleum Company,  a  Corporation,  Standard 
Oil  Company,  a  Corporation,  Tarr  &  Mc- 
Comb,  Inc.,  a  Corporation,  Layne  &  Bowler, 
Company  of  California,  a  Corporation,  Title 
Insurance  &  Trust  Company,  a  Corporation, 
Maricopa  Consolidated  Oil  Company,  a  Cor- 
poration, Southern  Investment  Company,  a 
Corporation,  El  Dora  Oil  Company,  a  Corpo- 
ration, King  Lumber  Company,  a  Corporation, 
Sesame  Oil  Company,  a  Corporation,  Mary  F. 
Francis,  a  Widow,  L.  W.  Lowell,  James  Bloom, 
William  S.  Kimball,  Harry  V.  Massena,  Ar- 
thur Whitfield,  Maude  Whitfield,  James  E. 
Stone,  John  V.  Hoffman,  M.  E.  Hoffman,  Ed- 
ward Fox,  Charles  A.  Son,  David  S.  Bachman, 
William  R.  Dunn,  T.  J.  Green,  M.  P.  Waite, 
Anna  M.  Waite,  J.  M.  Danziger,  Daisy  C. 
Danziger,  A.  L.  Weil,  Florence  G.  Weil,  A.  B. 
Coulson,  E.  A.  Wiltsee,  G.  G.  Gillette,  Sydney 
Smith,  J.  R.  McKinnie,  Orra  E.  Monnette,  M. 
J.  Monnette,  R.  P.  Davie.  Julius  Fried,  Par- 
ker Barrett,  Oma  Barrett,  J.  M.  Dunn  and 
Lena  Dunn, 

Defendants. 
To  the  Honorable,  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California, 
Northern  Division,  Ninth  Circuit:     [42] 
Defendants,  National  Pacific  Oil  Company,  a  cor- 
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poration,  Thirty  Thirty-two  Land  Company,  a  cor- 
poration, General  Petroleum  Company,  a  corpora- 
tion, Charles  A.  Son,  David  S,  Bachman,  J.  M.  Dan- 
ziger,  Daisy  Danziger,  A.  L.  Weil,  and  Florence  G. 
Weil,  by  their  Solicitor,  A.  L.  Weil,  Esq.,  hereby 
move  that  the  Bill  of  Complaint  in  the  above-entitled 
action,  and  the  whole  thereof,  be  dismissed  for  in- 
sufficiency of  fact  to  constitute  a  valid  cause  of  action 
in  equity  against  the  defendants  in  this : 

That  it  appears  from  said  Bill  of  Complaint  that 
defendants  entered  on  the  land  described  therein 
prior  to  April  1st,  1910,  and  commenced  drilling  a 
well  thereon  for  the  purpose  of  discovering  oil;  that 
defendants,  from  said  1st  day  of  April,  1910,  were 
continuously  in  the  diligent  prosecution  of  work,  in 
good  faith,  leading  to  the  discovery  of  oil  on  said 
land,  until  the  6th  day  of  July,  1910,  when  oil  was 
discovered  thereon  in  paying  quantities;  that  de- 
fendants were  in  diligent  prosecution  of  work  in 
good  faith  leading  to  discovery  of  oil  on  the  2d  day 
of  July,  1910,  claiming  under  mineral  locations  made 
prior  to  March  6th.  1910;  that  the  basis  of  plaintiff's 
cause  of  action  depends  on  an  alleged  withdrawal  of 
the  said  lands  described  in  plaintiff's  Bill  of  Com- 
plaint on  the  27th  day  of  September,  1909,  by  the 
Honorable,  the  Secretary  of  Interior  of  the  United 
States,  and   that   said  alleged  withdrawal  of   said 
lands  from  entry  on  the  27th  day  of  September,  1909, 
was  unconstitutional,  void  and  of  no  force  and  effect, 
and  beyond  the  authority  of  the  said  Secretary  of 
Interior,  and  contrary  to  the  provisions  of  Chapter 
6,  of  Title  32  of  the  Revised  Statutes  of  the  United 
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States,  and  the  Act  of  Congross  of  February  llth, 

1897,  29  Stat.  L.  526,  and  the  Acts  amending  and 

supplementing  the  same; 

That  is  further  appears  that  no  withdrawal  of  the 

mineral     [43]      in  said  land  was  ever  made. 

A.  L.  WEIL, 

Solicitor  for  Defendants  National  Pacific  Oil  Com- 
pany, Thirty  Thirty-two  Land  Company,  Charles 
A.  Son,  David  S.  Bachman,  J.  M.  Danziger,  Daisy 
C,  Danizger,  A.  L.  Weil  and  Florence  G.  Weil. 

[Endorsed] :  No.  47-Civil— In  Equity.  U.  S.  Dis- 
trict Court,  Southern  District  of  California,  Northern 
Division,  Ninth  District.  The  United  States  of 
America,  Plaintiff,  vs.  Midway  Northern  Oil  Com- 
pany, a  Corporation,  et  al.,  Defendants.  Motion  to 
Dismiss.  Filed  Mar.  3,  1913.  Wm.  M.  Van  Dyke, 
Clerk.  By  Chas.  N.  Williams,  Deputy  Clerk.  A.  L. 
Weil,  Solicitor  for  Certain  Defendants,  1206  Alaska 
Commercial  Building,  San  Francisco. 

Reed,  copy  of  the  within  Motion  to  Dismiss  this  3d 
day  of  March,  1913. 

A.  L  McCORMICK, 
U.  S.  Attorney.     [44] 
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In  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  California,  Northern  Divi- 
sion, Ninth  Circuit, 

No.  47— IN  EQUITY. 

THE  UNITED  STATES  OP  AMERICA, 

Plaintiff, 
versus 

MIDWAY  NORTHERN  OIL  COMPANY,  a  Cor- 
poration, Los  Angeles-McKittrick  Oil  Com- 
pany, a  Corporation,  Consolidated  Midway  Oil 
Company,  a  Corporation,  National  Pacific  Oil 
Company,  a  Corporation,  Maricopa  Northern 
Oil  Company,  a  Corporation,  Thirty  Thirty- 
two  Land  Company,  a  Corporation,  General 
Petroleum  Company,  a  Corporation^  Standard 
Oil  Company,  a  Corporation,  Tarr  &  McComb, 
Inc.  a  Corporation,  Layne  &  Bowler  Company 
of  California,  a  Corporation,  Title  Insurance 
&  Trust  Company,  a  Corporation,  Maricopa 
Consolidated  Oil  Company,  a  Corporation, 
Southern  Investment  Company,  a  Corpora- 
tion, El  Dora  Oil  Company,  a  Corporation, 
King  Lumber  Company,  a  Corporation,  Se- 
same Oil  Company,  a  Corporation,  Mary  P. 
Francis,  a  Widow,  L.  W.  Lowell,  James  Bloom, 
William  S.  Kimball,  Harry  V.  Messena, 
Arthur  Whitfield,  Maude  Whitfield,  James  E. 
Stone,  John  V.  Hoffman,  M.  E.  Hoffman, 
Edward  Fox,  Charles  A.  Son,  David  S.  Bach- 
man,  William  R.  Dunn,  T.  J.  Green,  M.  P. 
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Waite,  Anna  M.  Waite,  J.  M.  Danziger,  A.  L. 
Weil,  Florence  G.  Weil,  A.  B.  Coulson,  E.  A. 
Wiltsee,  G.  G.  Gillette,  Sydney  Smith,  J.  R. 
McKinnie,  Orra  E.  Monnette,  M.  J.  Monnette^ 
R.  P.  Davie,  Julius  Fried,  Parker  Barrett, 
Oma  Barrett,  J.  M.  Dunn  and  Lena  Dunn, 

Defendants. 

Order    Allowing  .Motion    to    Rehear;    Overruling 

Motions  to  Dismiss,  and  Appointing  Receiver. 

WHEREAS,  Motions  to  disimiss  the  bill  of  com- 
plaint in  this  suit  were  made  by  certain  of  the  de- 
fendants herein,  [45]  and  on  January  3,  1914,  at 
the  United  States  District  Court  Room  in  Los 
Angeles  the  said  motions  were  argued  and  submitted 
before  the  undersigned  United  States  District  Judge; 
and 

WHEREAS,  On  the  29th  day  of  May,  1914,  an 
opinion  was  rendered  by  the  undersigned  United 
States  Judge  holding  that  said  motions  to 
^•'''•^-  dismiss  should  be  granted;  and,  and  order- 
ing said  bill  dismissed  and  denying  the  ap- 
plication for  the  appointment  of  a  Receiver,  and 

WHEREAS,  On  the  29th  day  of  June,  1914,  the 
complainant  presented  a  petition  to  rehear  and  re- 
verse the  said  opinion  and  ruling  of  the  Court,  and 
said  petition  was,  by  order  of  the  Court,  allowed  to 
be  filed,  and  it  was  directed  that  further  proceedings 
in  the  suit  be  stayed  until  the  petition  to  rehear  was 
determined  and  disposed  of;  and 

WHEREAS,  Prior  to  the  time  the  opinion  of  the 
undersigned  Judge  of  the  United  States  District 
Court  was  rendered  holding  that  the  said  motions  to 
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dismiss  should  be  allowed,  there  were  argued  and 
submitted  on  the  21st  day  of  March,  1914,  motions 
for  injunction  and  for  the  appointment  of  a  Receiver 
for  the  land  described  in  the  bill  of  Complaint  herein 
and  the  property  thereon,  and  the  proceeds  of  oil 
and  gas  extracted  therefrom;  which  said 
M.T.D.  motions  were  for  the  reasons  set  forth  in 
said  opinion,  denied; 
IT  IS  NOW,  Upon  further  consideration,  and  par- 
ticularly upon  consideration  of  the  opinion  of  the 
United  States  Supreme  Court  rendered  on  the  23d 
day  of  February,  1915,  in  the  case  of  United  States 
V.  Midwest  Oil  Company,  CONSIDERED,  OR- 
DERED, and  ADJUDGED  that  the  said  petition  to 
rehear  filed   heherin   be,   and   the   same   is      [46} 

order 
M.  T.  D.      hereby  allowed,  and  the  said  opinion  of  this 

Court  holding  that  this  suit  should  be  dis- 

set  aside 
M.  T.  D.      missed  is  hereby     reversed  and  the  motions 

of  the  defendants  herein  to  dismiss  are  hereby  over- 
ruled and  denied,  and  each  of  the  said  defendants 
who  made  said  motions  to  dismiss  is  allowed  five  days 
to  file  answer  in  addition  to  the  time  allowed  by  the 
New  Equity  Rules.  It  is  also  ordered  that  the  or- 
der denying  the  motion  for  the  appointment 
M.  T.  13.  Qjf  ^  Receiver  be  vacated  and  set  aside,  and 
IT  IS  FURTHER  ORDERED  That  A.  E.  Camp- 
bell, Esq.,  be,  and  he  is  hereby  appointed  Receiver  of 
the  property  described  in  the  bill  of  complaint  herein 
claimed  by  the  Consolidated  Midway  Oil  Company, 
the  National  Pacific  Oil  Company,  Charles  A.  Son, 
David  S.  Backtnan,  and  A.  L.  Weil,  to  wit: 
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The  Northwest  Quarter  of  Section  Thirty-two, 
Township  Twelve  North,  Range  Twenty-three 
West,  San  Bernardino  Meridian, 

and  of  the  oil,  gas,  and  all  other  property  of 

or  already  extracted  from  said  land  and  still  in  the  possession  of 

M.  T.D.      every   kind,   situated    on  said   land,       de- 

A 

fendants,    and   the    defendants,    and    each 

of  them,  their  agents,  attorneys  and  employees 
are  enjoined  from  removing  said  oil,  gas,  or  other 
property,  or  any  part  thereof  from  said  land,  or  in 
any  manner  interfering  with  the  order  of  this  Court, 
and  are  enjoined  from  further  producing  oil  from  said 
land,  except  by  permission  and  under  the  direction  of 
the  said  Receiver. 

Said  Receiver  is  directed  to  receive,  and  the  said 
defendants  are  directed  to  surrender  to  said  Reciever 
all  moneys  in  their  hands  or  in  the  hands  of  any  per- 
son or  corporation  for  them  which  are  the  proceeds  of 
the  sale  [47]  of  oil  or  gas  produced  from  said 
lands  hereinbefore  described,  and  the  said  Receiver 
is  directed  to  collect  any  notes,  accounts,  or  other  evi- 
dences of  debt  due  or  Dayable  on  account  of  oil  and 
gas  produced  from  said  lands  and  sold  by  or  for  said 
defendants,  or  any  of  them. 

The  said  Receiver  is  given  power  and  directed  to 
operate  any  oil  or  gas  well  or  wells  on  said  property, 
or  to  permit  them  to  be  operated  by  the  respective 
defendants  now  in  possession  of  or  operating  same,  or 
who  have  heretofore  operated  on  said  lands;  or  to 
close  said  wells,  if  he  deems  it  necessary  or  advisable 
to  do  so  in  order  to  conserve  the  oil  and  gas  in  said 
lands  and  prevent  said  property  from  being  damaged 
or  the  oil  and  gas  from  being  wasted. 


4>J 
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The  said  Receiver  is  directed  to  ascertain  the 
quantity  of  oil  and  gas  heretofore  extracted  by  said 
respective  defendants,  and  to  keep  an  accurate  ac- 
count of  all  oil  and  gas  hereafter  produced  from  said 
lands,  and  to  sell  said  oil  and  gas  for  the  best  price 
obtainable. 

For  the  purpose  of  making  an  investigation  and 
determining  the  condition  of  the  wells  drilled  on  said 
landSj  and  particularly  for  the  purpose  of  determin- 
ing whether  water  is  infiltrating  the  oil  sands  or 
reservoirs  on  said  lands,  and  for  the  further  purpose 
of  ascertaining  the  amount  of  oil  and  gas  heretofore 
produced,  the  price  at  which  the  same  has  been  sold, 
and  the  value  thereof,  the  Receiver  is  directed  and 
empowered  to  examine  the  logs  of  the  wells  and  the 
books  of  account  kept  [48]  by  the  defendants  or 
any  of  them  in  the  development  and  operation  of  said 
lands. 

For  the  purpose  of  preventing  damage  to  said 
lands  by  the  infiltration  of  water  into  the  oil  sands 
and  otherwise,  and  for  the  purpose  of  protecting  and 
operating  the  said  property,  the  said  Receiver  is 
authorized  to  employ  such  assistance  and  incur  such 
expense,  to  be  paid  out  of  the  moneys  coming  into  his 
hand  as  Receiver,  as  he  shall  deem  necessary,  subject 
to  the  approval  of  this  Court.  All  moneys  coming 
into  the  hands  of  said  Receiver,  shall,  unless  other- 
wise directed  by  the  Court,  be  deposited  in  a  bank 
or  banks  to  be  selected  jointly  by  the  Receiver  and 
the  defendants  who  claim  such  moneys,  or  their  re- 
spective solicitors  of  record,  and  the  solicitor  for  the 
complainant,  and  such  moneys  shall  be  paid  out  by 
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the  said  bank  or  banks  only  upon  checks  signed  by 

said  Receiver  and  by  said  solicitors  of  record,  or 

otherwise  as  may  be  ordered  by  this  Court. 

A  bond  in  the  sum  of  Five  Thousand   ($5,000) 

Dollars,  to  be  approved  by  this  Court,  shall 

within  five  days  from 
M..  T.  D.      ]jQ  given  by  the  Receiver     the  filing  of  this 

A 

order;  provided  the  solicitor  for  the  com- 
plainant or  for  the  defendants,  or  either  of  them, 
may  at  any  time  upon  one  day's  notice  to  counsel  for 
the  opposite  parties,  apply  to  the  Court  for  an  in- 
crease in  the  amount  of  said  bond. 

The  amount  of  compensation  to  be  paid  to  the 
[49]  Receiver  in  this  suit  is  to  be  determined  here- 
after. 

April  23, 

This  March,  1915. 

M.  T.  DOOLING, 

United  States  District  Judge. 

[Endorsed]  :  No.  47— Civ.  U.  S.  District  Court, 
Southern  District  of  California,  Northern  Division. 
United  States  of  America,  vs.  Midway  Northern  Oil 
Co.  et  al.  Order  Allowing  Motion  to  Rehear,  Over- 
ruling Motions  to  Dismiss  and  Apptg.  Receiver 
Piled  Apr.  26, 1915.  Wm.  M.  Van  Dyke,  Clerk.  By 
R.  S.  Zimmerman,  Deputy  Clerk.     [50] 
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In  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  California,  Northern  Divi- 
sion, Ninth  Circuit, 

No.  47— IN  EQUITY. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
versus 

MIDWAY  NORTHERN  OIL  COMPANY,  a  Cor- 
poration, Los  Angeles-McKittrick  Oil  Com- 
pany, a  Corporation,  Consolidated  Midway 
Oil  Company,  a  Corporation,  National  Pacific 
Oil  Company,  a  Corporation,  Maricopa 
Northern  Oil  Company,  a  Corporation,  Thirty 
Thirty-two  Land  Company,  a  Corporation, 
General  Petroleum  Company,  a  Corporation, 
Standard  Oil  Company,  a  Corporation,  Tarr 
&  McComb,  Inc.,  a  Corporation,  Layne  & 
Bowler,  Company  of  California,  a  Corpora- 
tion, Title  Insurance  &  Trust  Company,  a  Cor- 
poration, Maricopa  Consolidated  Oil  Com- 
pany, a  Corporation,  Southern  Investment 
Company,  a  Corporation,  El  Dora  Oil  Com- 
pany, a  Corporation,  King  Lumber  Company, 
a  Corporation,  Sesame  Oil  Company,  a  Cor- 
poration, Mary  P.  Francis,  a  Widow,  L.  W. 
Lowell,  James  Bloom,  William  S'.  Kimball, 
Harry  V.  Massena,  Arthur  Whitfield,  Maude 
Whitfield,  James  E.  Stone,  John  V.  Hoffman, 
M.  E.  Hoffman,  Edward  Fox,  Charles  A.  Son, 
David  S.  Bachman,  William  R.  Dunn,  T.  J. 
Green,  M.  P.  Waite,  Anna  M.  Waite,  J.  M. 
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Danziger,  A.  L.  Weil,  Florence  G.  Weil,  A.  B. 
Coulson,  E.  A.  Wiltsee,  G.  G.  Gillette,  Sydney 
Smith,  J.  E.  McKinnie,  Orra  E.  Monnette, 
M.  J.  Monnette,  E.  P.  Davie,  Julius  Fried, 
Parker  Barrett,  Oma  Barrett,  J.  M.  Dunn  and 
Lena  Dunn, 

Defendants. 

Petition  for  Order  Allowing  Appeal. 

National  Pacific  Oil  Company,  a  corporation,  de- 
fendant, ,[51]  herein,  conceiving  itself  aggrieved 
by  the  Order  given  and  rendered  on  the  23d  day  of 
April,  1915,  and  filed  on  the  26th  day  of  April,  1915, 
in  the  above-entitled  action,  doth  hereby  appeal  to 
the  United  States  Circuit  Court  of  Appeals,  for  the 
Ninth  Circuit,  from  that  part  of  said  order,  a  copy 
of  which  order  is  hereto  annexed,  which  orders  that : 

^^IT  IS  FUETHEE  OEDEEED  that  A.  E.  Camp- 
bell, Esq.,  be,  and  he  is  hereby  appointed  Eeceiver 
of  the  property  described  in  the  bill  of  complaint 
herein  claimed  by  the  Consolidated  Midway  Oil  Com- 
pany, the  National  Pacific  Oil  Company,  Charles  A. 
Son,  David  S.  Bachman,  and  A.  L.  Weil,  to  wit: 

The  Northwest  Quarter  of  Section  Thirty-two, 
Township  Twelve  North,  Eange  Twenty-three 
West,  San  Bernardino  Base  and  Meridian, 
and  of  the  oil,  gas,  and  all  other  property  of  every 
kind  situated  on  said  land,  or  already  extracted  from 
said  land  and  still  in  the  possession  of  defendants, 
and  the  defendants,  and  each  of  them,  their  agents, 
attorneys  and  employees  are  enjoined  from  removing 
said  oil,  gas,  or  other  property,  or  any  part  thereof 
from  said  land,  or  in  any  manner  interfering  with 
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the  order  of  this  Court,  and  are  enjoined  from  fur- 
ther producing  oil  from  said  land,  except  by  permis- 
sion and  under  the  direction  of  the  said  Eeceiver. 

Said  Receiver  is  directed  to  receive,  and  the  said 
defendants  are  directed  to  surrender  to  said  Re- 
ceiver all  moneys  in  their  hands  or  in  the  hands  of 
any  person  or  corporation  for  them  which  are  the 
proceeds  of  the  sale  of  oil  or  gas  produced  from  said 
lands  hereinbefore  described;  and  the  said  Receiver 
is  directed  to  collect  any  notes,  accounts,  [52]  or 
other  evidences  of  debt  due  or  payable  on  account  of 
oil  and  gas  produced  from  said  lands  and  sold  by  or 
for  said  defendants,  or  any  of  them. 

The  said  Receiver  is  given  power  and  directed  to 
operate  any  oil  or  gas  well  or  wells  on  said  property 
or  to  permit  them  to  be  operated  by  the  respective 
defendants  now  in  possession  of  or  operating  same, 
or  who  have  heretofore  operated  on  said  lands ;  or  to 
close  said  wells,  if  he  deems  it  necessary  or  advisable 
to  do  so  in  order  to  conserve  the  oil  and  gas  in  said 
lands  and  prevent  said  property  from  being  damaged 
or  the  oil  and  gas  from  being  wasted. 

The  said  Receiver  is  directed  to  ascertain  the  quan- 
tity of  oil  and  gas  heretofore  extracted  by  said  re- 
spective defendants,  and  to  keep  an  accurate  account 
of  all  oil  and  gas  hereafter  produced  from  said  lands, 
and  to  sell  said  oil  and  gas  for  the  best  price  obtain- 
able. 

For  the  purpose  of  making  an  investigation  and 
determining  the  condition  of  the  wells  drilled  on  said 
land,  and  particuarly  for  the  purpose  of  determining 
whether  water  is  infiltrating  the  oil  sands  or  reser- 
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voirs  on  said  lands,  and  for  the  further  purpose  of 
ascertaining  the  amount  of  oil  and  gas  heretofore 
produced,  the  price  at  which  the  same  has  been  sold, 
and  the  value  thereof,  the  Receiver  is  directed  and 
empowered  to  examine  the  logs  of  the  wells  and  the 
books  of  account  kept  by  the  defendants  or  any  of 
them  in  the  development  and  operation  of  said  lands. 

For  the  purpose  of  preventing  damage  to  said 
lands  by  the  infiltration  of  water  into  the  oil  sands 
and  otherwise,  and  for  the  purpose  of  protectins^  and 
operating  the  said  property,  the  said  Receiver  is  au- 
thorized to  employ  such  assistance  and  incur  such 
expense,  to  be  paid  out  of  the  moneys  coming  into 
his  hands  as  Receiver,  as  he  shall  deem  [53]  neces- 
sary, subject  to  the  approval  of  this  Court.  All 
moneys  coming  into  the  hands  of  said  Receiver,  shall, 
unless  otherwise  directed  by  the  Court,  be  deposited 
in  a  bank  or  banks  to  be  selected  jointly  by  the  Re- 
ceiver and  the  defendants  who  claim  such  moneys,  or 
their  respective  solicitors  of  record,  and  the  solicitor 
for  the  complainant,  and  such  moneys  shall  be  paid 
out  by  the  said  bank  or  banks  only  upon  checks 
signed  by  said  Receiver,  and  by  the  said  solicitors  of 
record,  or  otherwise  as  may  be  ordered  by  this  Court. 

A  bond  in  the  sum  of  Five  Thousand  ($5,000)  Dol- 
lars, to  be  approved  by  this  Court,  shall  be  given  by 
the  Receiver  within  five  days  from  the  filing  of  this 
order;  provided  the  solicitor  for  the  complainant  or 
for  the  defendants,  or  either  of  them,  may  at  any 
time  upon  one  day's  notice  to  counsel  for  the  opposite 
parties,  apply  to  the  Court  for  an  increase  in  the 
amount  of  said  bond." 
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And  defendant  prays  that  this,  its  appeal,  may  be 
allowed ;  and  that  a  transcript  of  the  records  and  pro- 
ceedings and  papers  upon  which  said  order  was 
made,  duly  authenticated,  may  be  sent  to  the  said 
United  States  Circuit  Court  of  Appeals. 
Dated  20th  May,  1915. 

A.  L.  WEIL, 
Solicitor  for  Defendant,  National  Pacific  Oil  Com- 
pany. 

[Endorsed] :  No.  47 — In  Equity.  District  Court 
of  United  States,  Southern  District  of  California, 
Northern  Division,  Ninth  Circuit.  The  United 
States  of  America,  Plaintiif,  versus  Midway  North- 
ern Oil  Company,  a  Corporation  et  al..  Defendants. 
Petition  for  Order  Allowing  Appeal.  Filed  May  21, 
1915.  Wm.  M.  Van  Dyke,  Clerk.  By  R.  S.  Zim- 
merman, Deputy  Clerk.  A.  L.  Weil,  Solicitor  for 
Defendant,  National  Pacific  Oil  Company,  Alaska 
Commercial  Bldg,  San  Francisco,  California.     [54] 


In  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  California,  Northern  Divi- 
sion, Ninth  Circuit, 

No.  47— IN  EQUITY. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
versus 

MIDWAY  NORTHERN  OIL  COMPANY,  a  Cor- 
poration, Los  Angeles-McKittrick  Oil  Com- 
pany, a  Corporation,  Consolidated  Midway 
Oil  Company,  a  Corporation,  National  Pacific 
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Oil  Company,  a  Corporation,  Maricopa 
Northern  Oil  Company,  a  Corporation,  Thirty 
Thirty-two  Land  Company,  a  Corporation, 
General  Petroleum  Company,  a  Corporation, 
Standard  Oil  Company,  a  Corporation,  Tarr 
&  McComb,  Inc.,  a  Corporation,  Layne  & 
Bowler,  Company  of  California,  a  Corpora- 
tion, Title  Insurance  &  Trust  Company,  a  Cor- 
poration, Maricopa  Consolidated  Oil  Com- 
pany, a  Corporation,  Southern  Investment 
Compan}^,  a  Corporation,  El  Dora  Oil  Com- 
pany, a  Corporation,  King  Lumber  Company, 
a  Corporation,  Sesame  Oil  Company,  a  Cor- 
poration, Mary  F.  Francis,  a  Widow,  L.  W. 
Lowell,  James  Bloom,  William  S'.  Kimball, 
Harry  V.  Massena,  Arthur  Whitfield,  Maude 
Whitfield,  James  E.  Stone,  John  V.  Hoffman, 
M.  E.  Hoffman,  Edward  Fox.  Charles  A.  Son, 
David  S.  Bachman,  William  R.  Dunn,  T.  J. 
Green,  M.  P.  Waite,  Anna  M.  Waite,  J.  M. 
Danziger,  A  L.  Weil,  Florence  G.  Weil,  A.  V. 
Coulson,  E.  A.  Wiltsee,  G.  G.  Gillette,  Sydney 
Smith,  J.  E.  McKinnie,  Orra  E.  Monnette, 
M.  J.  Monnette,  R.  P.  Davie,  Julius  Fried, 
Parker  Barrett,  Oma  Barrett,  J.  M.  Dunn  and 
Lena  Dunn, 

Defendants. 

Assignment  of  Errors. 

National  Pacific  Oil  Company,  a  corporation,  de- 
fendant [55]  and  appellant  herein,  having  ap- 
pealed, or  being  about  to  appeal,  from  that  certain 
Order  made  in  the  District  Court  of  the  United 
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States,  for  the  Southern  District  of  California, 
Northern  Division,  Ninth  Circuit,  on  the  23d  dav  of 
April,  1915,  and  filed  on  the  26th  day  of  April,  1915, 
in  an  action  pending  in  said  Court  in  which  The 
United  States  of  America  was  plaintiff  and  the  said 
National  Pacific  Oil  Company,  a  corporation,  and 
others,  were  defendants,  by  which  said  order  a  Re- 
ceiver was  appointed  to  take  charge  of  the  property 
of  defendants,  and  each  of  them,  says,  that  in  the 
records  and  proceedings  in  the  said  Court  in  the  said 
action,  there  are  manifest  errors,  and  assigns  the 
following  as  its  assignment  of  errors  upon  the  said 
appeal : 

I. 

That  said  District  Court  erred  in  making  said 
order  and  appointing  a  Receiver; 

II. 

That  said  District  Court,  in  making  said  order, 
erred  in  this,  that  said  Court  had  not,  nor  had  the 
Judge  thereof,  any  jurisdiction  to  make  the  said 
order ; 

III. 

That  said  District  Court  erred,  in  making  said 
order,  in  this,  that  the  said  Court  abused  its  discre- 
tion and  permitted  an  abuse  of  discretion  in  making 
said  order; 

W. 

That  said  District  Court  erred,  in  making  said 
order,  in  that  the  complaint  of  plaintiff  in  said  ac- 
tion did  not  show  facts  justifying  the  appointment  of 
a  Receiver; 
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V. 

That  said  District  Court  erred,  in  making  said 
order,  in  that  the  complaint  of  plaintiff  in  the  said 
action  fails  to  [56]  state  any  facts  entitling  the 
plaintiff  herein  to  any  equitable  relief  whatsoever. 

VI. 

That  said  District  Court  erred,  in  making  said 
order,  in  authorizing  and  directing  the  Receiver  to 
take  possession  of  the  property  mentioned  in  said 
order. 

VII. 

That  said  District  Court  erred,  in  making  said 
order,  in  this,  that  defendant  at  that  time  and  long 
prior  thereto  was  in  the  actual  and  peaceable  pos- 
session of  said  property,  claiming  and  holding  the 
same  under  and  by  virtue  of  the  laws  of  the  United 
States,  and  that  in  and  by  the  allegations  of  plain- 
tiff's complaint  herein,  it  appears  that  the  plaintiff 
was  and  is  out  of  possession.  That  it  does  not  ap- 
pear of  record  herein  that  an  ancillary  suit  for  the 
appointment  of  a  Receiver  had  ever  been  commenced 
or  brought  by  plaintiff  against  defendant.  That 
plaintiff  had  and  has  a  plain,  speedy  and  adequate 
remedy  at  law,  and  said  District  Court,  sitting  as  a 
Court  of  Equity  herein,  was  and  is  without  authority 
or  jurisdiction  to  make  said  order. 

VIII. 

That  the  District  Court  erred  in  making  the  order 
of  the  23d  day  of  April,  1915,  and  entered  on  the  26th 
day  of  April,  1915,  appointing  a  Receiver  herein,  in 
that  said  Court  was  wholly  without  power  and  juris- 
diction to  give  and  make  said  order  for  the  reasons 
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that  a  final  decree  dismissing  the  bill  of  complaint 
herein  was  entered  on  the  first  day  of  June,  1914; 
that  no  motion  for  a  rehearing,  or  to  vacate  or  annul 
said  final  decree  herein  was  entertained  by  said  Court 
during  the  term  of  said  Court  in  which  said  final 
decree  was  given  and  [57]  made ;  that  during  said 
term  of  said  Court  no  order  was  made,  nor  asked  for 
from  said  Court  continuing  any  motion  for  a  rehear- 
ing herein,  to  the  succeeding  term  of  said  Court ;  that 
neither  during  said  term  of  said  Court,  nor  at  any 
time  thereafter,  was  any  notice  of  motion  for  rehear- 
ing or  any  other  motion  by  plaintiff  herein  served 
upon  or  given  to  the  defendants  herein.  That  no  ap- 
peal from  said  final  decree  has  ever  been  taken  by  the 
plaintiff  herein. 

WHEEEPORE,  the  defendant.  National  Pacific 
Oil  Company,  prays  that  said  order  appointing  a 
Receiver  herein  may  be  directed  to  be  expunged  from 
the  records  of  said  District  Court  for  want  of  juris- 
diction in  said  court  to  give  and  make  said  order  ap- 
pointing a  Receiver. 

In  order  that  the  foregoing  assignment  of  errors 
may  be  and  appear  of  record,  the  appellant  above 
named  presents  the  same  to  this  Court,  and  prays 
that  such  disposition  may  be  made  thereof  as  by  the 
law  and  the  statutes  of  the  United  States  in  such  case 
is  made  and  provided. 

A.  L.  WEIL, 
Solicitor   for   Defendant   and  Appellant,    National 
Pacific  Oil  Company. 

[Endorsed]  :  No.  47 — In  Equity.  District  Court 
of  United  States,  Southern  District  of  California, 
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Northern  Division,  Ninth  Circuit.  The  United 
States  of  America,  Plaintiff,  versus  Midway  North- 
ern Oil  Company,  a  corporation  et  al..  Defendants. 
Assignment  of  Errors.  Filed  May  21,  1915.  Wm. 
M.  Van  Dyke,  Clerk.  By  R.  S.  Zimmerman,  Deputy 
Glerk.  A.  L.  Weil,  Solicitor  for  Defendant,  Na- 
tional Pacific  Oil  Company,  Alaska  Commercial 
Bldg.,  San  Francisco,  California.     [58] 


In  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  California,  Northern  Divi- 
sion, Ninth  Circuit, 

No.  47— IN  EQUITY. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
versus 

MIDWAY  NORTHERN  OIL  COMPANY,  a  Cor- 
poration, Los  Angeles-McKittrick  Oil  Com- 
pany, a  Corporation,  Consolidated  Midway 
Oil  Company,  a  Corporation,  National  Pacific 
Oil  Company,  a  Corporation,  Maricopa 
Northern  Oil  Company,  a  Corporation,  Thirty 
Thirty-two  Land  Company,  a  Corporation, 
General  Petroleum  Company,  a  Corporation, 
Standard  Oil  Company,  a  Corporation,  Tarr 
&  McComb,  Inc.,  a  Corporation,  Layne  & 
Bowler  Company  of  California,  a  Corpora- 
tion, Title  Insurance  &  Trust  Company,  a  Cor- 
poration, Maricopa  Consolidated  Oil  Com- 
pany, a  Corporation,  Southern  Investment 
Company,  a  Corporation,  El  Dora  Oil  Com- 
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pany,  a  Corporation,  King  Lumber  Company, 
a  Corporation,  Sesame  Oil  Company,  a  Cor- 
poration, Mary  P.  Francis,  a  Widow,  L.  W. 
Lowell,  James  Bloom,  William  S.  Kimball, 
Harry  V.  Massena,  Arthur  Whitfield,  Maude 
Whitfield,  James  E.  Stone,  John  V.  Hoffman, 
M.  E.  Hoffman,  Edward  Fox,  Charles  A.  Son, 
David  S.  Bachman,  William  R.  Dunn,  T.  J. 
Green,  M.  P.  Waite,  Anna  M.  Waite,  J.  M. 
Danziger,  A.  L.  Weil,  Florence  G.  Weil,  A.  B. 
Coulson,  E  A.  Wiltsee,  G.  G.  Gillette,  Sydney 
Smith,  J.  R.  McKinnie,  Orra  E.  Monnette, 
M.  J.  Monnette,  R.  P.  Davie,  Julius  Fried, 
Parker  Barrett,  Oma  Barrett,  J.  M.  Dunn  and 
Lena  Dunn, 

Defendants. 

Order  Allowing  Appeal  and  Fixing  Bond. 

On  motion  of  A.  L.  Weil,  Esq.,  counsel  for  defend- 
ant, .[59r]  National  Pacific  Oil  Company,  a  cor- 
poration, and  on  filing  the  petition  of  said  defendant 
for  an  order  allowing  an  appeal,  together  with  an  as- 
signment of  errors,  IT  IS  ORDEEED  that  an  appeal 
be  and  is  hereby  allowed  to  the  United  States  Circuit 
Court  of  Appeals,  for  the  Ninth  Circuit,  from  the 
order  given  and  made  herein  on  the  23d  day  of  April, 
1915,  and  filed  on  the  26th  day  of  April,  1915,  in  the 
District  Court  of  the  United  States,  for  the  Southern 
District  of  California,  Northern  Division,  Ninth  Cir- 
cuit, appointing  a  Receiver  to  take  charge  of  the 
property  of  defendants,  and  each  of  them. 

That  the  amount  of  the  bond  upon  said  appeal  be 
and  is  hereby  fixed  at  the  sum  of  $ if  the  writ  of 
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supersedeas  is  desired. 

That  upon  the  execution  and  approval  of  said 
bond  by  this  Court,  a  writ  of  supersedeas  issue  under 
the  seal  of  this  court,  directed  to  plaintiff  herein,  its 
agents  and  servants,  and    the   Receiver   appointed 
herein  under  said  order,  that  they  desist  and  refrain 
from,  in  any  manner,  interfering  with  the  southeast 
quarter  of  said  property,  or  in  any  manner  enforc- 
ing or  attempting  to  enforce  said  order  of  the  23d 
day  of  April,  1915,  against  National  Pacific  Oil  Com- 
pany, until  said  appeal  be  heard  and  determined,  or 
the  further  order  of  this   Court.     If  a 
M.  T.  D.      supersedeas    is    desired   appellants   may 
apply  therefor  to  the  Court  of  Appeals. 
Dated  21st  of  May,  1915. 

M.  T.  DOOLING, 

Judge. 

[Endorsed] :  No.  47 — In  Equity.  District  Court 
of  the  United  States,  Southern  District  of  Cali- 
fornia, Northern  Division.  The  United  States  of 
America,  Plaintiff,  versus  Midway  Northern  Oil 
Company,  a  corporation,  et  al.,  Defendants.  Order 
Allowing  Appeal  and  Fixing  Bond.  Filed  May  21, 
1915.  Wm.  M.  Van  Dyke,  Clerk.  By  R.  S.  Zim- 
merman, Deputy  Clerk.  A.  L.  Weil,  Solicitor  for 
Defendant,  National  Pacific  Oil  Company,  Alaska 
Commercial  Bldg.,  San  Francisco,  California.     [60] 


[Bond  on  Appeal.] 
KNOW  ALL  MEN  BY  THESE  PRESENTS, 
That  we.  National  Pacific  Oil  Company  as  principal, 
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and  G.  J.  Syminton  and  R.  E.  Maynard,  as  sureties, 
are  held  and  firmly  bound  unto  the  United  States  of 
America  in  the  full  and  just  sum  of  five  hundred 
dollars,  to  be  paid  to  the  said  The  United  States  of 
America,  its  certain  attorney,  executors,  adminis- 
trators or  assigns ;  to  which  payment,  well  and  truly 
to  be  made,  we  bind  ourselves,  our  heirs,  executors 
and  administrators,  jointly  and  severally,  by  these 
presents. 

Sealed  with  our  seals  and  dated  this  21st  day  of 
May  in  the  year  of  our  Lord  one  thousand,  nine 
hundred  and  fifteen. 

WHEREAS,  lately  at  a  District  Court  of  the 
United  States  for  the  Southern  District  of  Califor- 
nia, Northern  Division,  9th  Circuit,  in  a  suit  depend- 
ing in  said  Court,  between  the  United  iStates  of 
America,  plaintiif,  vs.  Midway  Northern  Oil  Com- 
pany, a  corporation,  et  al.,  in  which  an  order  over- 
ruling motion  to  dismiss,  and  appointing  a  Receiver 
was  rendered  against  National  Pacific  Oil  Company 
and  the  said  National  Pacific  Oil  Company  having 
obtained  from  said  Court  an  order  allowing  an  ap- 
peal to  reverse  the  said  order  in  the  aforesaid  suit, 
and  a  citation  directed  to  the  said  The  United  States 
of  America  citing  and  admonishing  it  to  be  and  ap- 
pear at  a  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  to  be  holden  at  San  Francisco,  in 
the  State  of  California. 

NOW,  the  condition  of  the  above  obligation  is 
such,  that  if  the  said  National  Pacific  Oil  Company 
shall  prosecute  its  appeal  to  effect,  and  answer  all 
damages  and  costs  if  it  fail  to  make  its  plea  good, 
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then  the  above  obligation  to  be  void ;  else  to  remain  in 
full  force  and  virtue.     [61] 

NATIONAL  PACIFIC  OIL  CO.,     (Seal) 

E.  B.KIDSON,  (Seal) 

Secy. 
G.  J.  SYMINTON.     (Seal) 
R.  E.  MAYNARD.      (Seal) 
Acknowledged  before  me  the  day  and  year  first 
above  written. 

[Seal]  BERTHA  L.  MARTIN, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

United  States  of  America, 
Northern  District  of  California, — ss. 

G.  J.  Syminton  and  R.  E.  Maynard  being  duly 
sworn,  each  for  himself,  deposes  and  says,  that  he 
is  a  freeholder  in  said  District,  and  worth  the  sum 
of  FIVE  HUNDRED  DOLLARS  Dollars,  exclusive 
of  property  exempt  from  execution,  and  over  and 
above  all  debts  and  liabilities. 

G.  J.  SYMINTON, 
R.  E.  MAYNARD. 

Subscribed  and  sworn  to  before  me,  this  21st  day 
of  May,  A.  D.  1915. 

[Seal]  BERTHA  L.  MARTIN, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

[Endorsed] :  No.  47^ — In  Equity.  United  States 
District  Court  for  the  Southern  District  of  Califor- 
nia, Northern  Division,  Ninth  Circuit.  The  United 
States  of  America  vs.  Midway  Northern  Oil  Com- 
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pany,  a  Corporation,  et  al.  Bond  on  Appeal  of 
National  Pacific  Oil  Company.  Form  of  Bond  and 
sufficiency  of  Sureties  Approved.  M.  T.  Dooling, 
Judge.  Piled,  Jun.  1,  1915.  Wm.  M.  Van  Dyke, 
Clerk,  by  Chas.  N.  Williams,  Deputy  Clerk.     [62] 


UNITED  STATES  OP  AMERICA. 

District  Court  of  the  United  States,  Southern  Vis- 
trict  of  California,  Northern  Division. 

Clerk's  Office. 
No.  47— CIVIL. 

THE  UNITED  STATES  OP  AMERICA 

vs. 

MIDWAY  NORTHERN  OIL  COMPANY  et  al. 

Praecipe  [for  Transcript  of  Record  on  Appeal]. 

To  the  Clerk  of  Said  Court : 

Sir:  Please  issue  Transcript  of  record  on  appeal 
of  defendant.  National  Pacific  Oil  Company,  in  the 
above-entitled  action,  containing  the  following  pa- 
pers therein,  viz : 

1.  Bill  of  Complaint ; 

2.  Motion  of  Said  Defendant  to  Dismiss  Bill  of 
Complaint ; 

3.  Order  Granting  Motion  to  Rehear,  Overruling 
Motion  to  Dismiss  and  Appointing  Receiver ; 

4.  Petition  for  Order  Allowing  Appeal,  Omitting 
Therefrom  Copy  of  Order  Overruling  Motion  to  Dis- 
miss, etc..  Attached  Thereto; 

5.  Assignment  of  Errors ; 
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6.  Order  Allowing  Appeal,  and  Fixing  Bond ;  and 

7.  Bond  on  Appeal. 

A.  L.  WEIL, 
Solicitor  for  National  Pacific  Oil  Co. 

[Endorsed]  :  No.  47— Civ.  U.  S.  District  Court, 
Southern  District  of  California,  Northern  Division. 
United  States  vs.  Midway  Northern  Oil  Co.,  et  al. 
Praecipe  for  Transcript  on  Appeal  of  National  Paci- 
fic Oil  Co.  Filed,  Aug.  26,  1915.  Wm.  M.  Van 
Dyke,  Clerk.  By  Leslie  S.  Colyer,  Deputy  Clerk. 
[63] 


[Certificate  of  Clerk  U.  S.  District  Court  to 
Transcript  of  Eecord  on  Appeal.] 

In  the  District  Court  of  the  United  States,  in  and 
for  the  Southern  District  of  California,  North- 
ern Division. 

No.  47— CIVIL. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
versus 

MIDWAY  NORTHERN  OIL  COMPANY,  a  Cor- 
poration, Los  Angeles-McKittrick  Oil  Com- 
pany, a  Corporation,  Consolidated  Midway 
Oil  Company,  a  Corporation,  National  Pacific 
Oil  Company,  a  Corporation,  Maricopa  North- 
ern Oil  Company,  a  Corporation,  Thirty 
Thirty-Two  Land  Company,  a  Corporation^ 
General  Petroleum  Company,  a  Corporation, 
Standard  Oil  Company,  a  Corporation,  Tarr  & 
McComb,  Inc.,  a  Corporation,  Layne  &  Bowler 
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Company  of  California,  a  Corporation,  Title 
Insurance  &  Trust  Company,  a  Corporation, 
Maricopa  Consolidated  Oil  Company,  a  Cor- 
poration, Southern  Investment  Company,  a 
Corporation,  El  Dora  Oil  Company,  a  Corpo- 
ration, King  Lumber  Company,  a  Corporation, 
Sesame  Oil  Company,  a  Corporation,  Mary  F. 
Francis,  a  Widow,  L.  W.  Lowell,  James 
Bloom,  William  S.  Kimball,  Harry  V.  Mas- 
sena,  Arthur  Whitfield,  Maude  Whitfield, 
James  E.  Stone,  John  V.  Hoffman,  M.  E. 
Hoffman,  Edw^ard  Fox,  Charles  A.  Son,  David 
S.  Bachman,  William  E.  Dunn,  T.  J.  Green, 
M.  P.  Waite,  Anna  M.  Waite,  J.  M.  Danziger, 
Daisy  C.  Danziger,  A.  L.  Weil,  Florence  G. 
Weil,  A.  B.  Coulson,  E.  A.  Wiltsee,  G.  G.  GU- 
ette,  Sydney  Smith,  J.  E.  McKinne,  Orra  E. 
Monnette,  M.  J.  Monnette,  E.  P.  Davie,  Julius 
Fried,  Parker  Barrett,  Oma  Barrett,  J.  M. 
Dunn  and  Lena  Dunn, 

Defendants. 

I,  Wm.  M.  Van  Dyke,  Clerk  of  the  District  Court 
of  the  United  States  of  America,  in  and  for  the 
Southern  District  of  California,  do  hereby  certify 
the  foregoing  sixty-three  [64]  (63)  typewritten 
pages,  numbered  from  1  to  63,  inclusive,  and  com- 
prised in  one  (1)  volume,  to  be  a  full,  true  and  cor- 
rect copy  of  the  Bill  of  Complaint,  Motion  to  Dismiss 
Bill  of  Complaint,  Order  Allowing  Eehearing,  Over- 
ruling Motion  to  Dismiss,  and  Appointing  Eeceiver, 
Petition  (for  Order  Allowing  Appeal,  Assignment 
of  Errors,  Order  Allowing  Appeal  and  Fixing  Bond, 
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Bond  on  Appeal,  and  Praecipe  for  Transcript  in  the 
above  and  therein  entitled  Transcript,  and  that  the 
same  together  constitute  the  record  in  said  cause  as 
specified  in  the  said  Praecipe  filed  in  my  office  on  be- 
half of  the  National  Pacific  Oil  Company,  defendant 
and  appellant,  by  its  attorney  of  record. 

I  do  further  certify  that  the  cost  of  the  foregoing 
record  is  $36.65,  the  amount  whereof  has  been  paid 
me  by  the  National  Pacific  Oil  Company,  the  appel- 
lant in  said  cause. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  the  District  Court 
of  the  United  States  of  America,  in  and  for  the 
Southern  District  of  California,  Northern  Division, 
this  8th  day  of  September,  in  the  year  of  our  Lord, 
one  thousand  nine  hundred  and  fifteen,  and  of  our 
Independence,  the  one  hundred  and  fortieth. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk  of  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California. 

By  Leslie  S.  Colyer, 
Deputy  Clerk. 

[Ten  Cent  Internal  Revenue  stamp.  Canceled  9/ 
18/15.  L.  S.  C]     [65] 
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[Endorsed] :  No.  2658.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  National 
Pacific  Oil  Company,  a  Corporation,  Appellant,  vs. 
The  United  States  of  America,  Appellee.  Transcript 
of  Record.  Upon  Appeal  from  the  United  States 
District  Court  for  the  Southern  District  of  Califor- 
nia, Northern  Divison.  ■ 
Filed  September  21, 1915. 

FRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 

Deputy  Clerk. 


[Order  Allowing  Appellant  to  and  Including  August 
19, 1915,  to  File  Transcript  on  Appeal.] 

In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Northern  Division,  Ninth 
Circuit, 

No.  47-CIVIL— IN  EQUITY. 

UNITED  STATES  OF  AMERICA, 

Plaintiff  and  Respondent, 

vs. 

MIDWAY  NORTHERN  OIL  COMPANY,  et  al., 

Defendants  and  Appellants. 

Good  cause  being  shown  therefor, 

IT  IS  HEREBY  ORDERED  that  the  appellant 
National  Pacific  Oil  Company  have  sixty  (60)  days 
additional  and  further  time  from  the  20th  day  of 
June,  1915,  within  which  to  file  its  transcript  on  ap- 
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peal  in  the  above-entitled  suit  with  the  Clerk  of  the 
United  States  Circuit  Court  of  Appeals  on  and  for 
the  Ninth  Circuit. 
Dated  June  16, 1915. 

M.  T.  DOOLING, 
Judge  of  the  District  Court. 

[Endorsed]  :  No.  47-Civil — In  equity.  U.  S.  Dis- 
trict Court,  Southern  District  of  California,  North- 
ern Division,  Ninth  Circuit.  United  States  of 
America,  Plaintiff  and  Respondent  vs.  Midway 
Northern  Oil  Company  et  al.,  Defendants  and  Re- 
spondents. Order  Extending  Time  to  File  Tran- 
script on  Appeal.  Piled  Jun.  17,  1915.  Wm.  M. 
Van  Dyke,  Clerk.  By  Chas.  N.  Williams,  Deputy 
Clerk. 

No.  2658.  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Order  Under  Rule  16  En- 
larging Time  to  Aug.  19,  1915.  Pile  Record  Thereof 
and  to  Docket  Case.  Piled  Sep.  7,  1915.  P.  D. 
Moncktou,  Clerk.  Refiled  Sep.  21,  1915.  P.  D. 
Monckton,  Clerk. 
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[Order  Allowing  Appellant  to  and  Including  October 
18, 1915,  to  File  Transcript  on  Appeal.] 

In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Northern  Division,  Ninth 
Circuit. 

No.  47-^CIVIL— IN  EQUITY. 

UNITED  STATES  OF  AMERICA, 

Plaintiff  and  Respondent, 
vs. 

MIDWAY  NORTHERN  OIL  COMPANY,  et  al., 

Defendants  and  Appellants. 
Good  cause  being  shown  therefor, 
IT  IS  HEREBY  ORDERED  that  the  appellant 
National  Pacific  Oil  Company  have  sixty  (60)  days 
further  time  in  addition  to  the  time  heretofore  al- 
lowed within  which  to  file  its  transcript  on  appeal  in 
the  above-entitled  suit  with  the  clerk  of  the  United 
States  Circuit  Court  of  Appeals  in  and  for  the  Ninth 
Circuit. 

Dated,  August  16, 1915. 

ROSS, 
Circuit  Judge. 

[Endorsed] :  No.  2658.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  United 
States  of  America  vs.  Midway  Northern  Oil  Com- 
pany et  al.  Order  Extending  Time  to  File  Record. 
Filed.Sep.  7, 1915.  P.  D.  Monckton,  Clerk.  Refiled 
Sep.  21, 1915.     P.  D.  Monckton,  Clerk. 
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Names  and  Addresses  of  Attorneys. 

For  Appellant : 

A.  L.  WEIL,  Esq.,  1206    Alaska    Commercial 
Building,  San  Francisco,  California. 
For  Appellees : 

THOMAS  W.  GREGORY,  Esq.,  Attorney- 
General  of  the  United  States,  Washington, 

D.  C; 

ALBERT  SCHOONOVER,  Esq.,  U.  S.  Attor- 
ney, Los  Angeles,  California ;  and 

E.  J.  JUSTICE,  Esq.,  SpecialAssistant  to  the 
Attorney-General,  Postoffice  Building,  San 
Francisco,  California.     [3*] 

[Citation  on  Appeal  (Original).] 

UNITED  STATES  OF  AMERICA,— ss. 

The  President  of  the  United  States,  To  the  United 
States  of  America,  Greeting : 
You  are  hereby  cited  and  admonished  to  to  be  and 
appear  at  a  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  be  holden  at  the  City  of  San 
Francisco,  in  the  State  of  California,  within  thirty 
days  from  the  date  hereof,  pursuant  to  an  order  al- 
lowing an  appeal  of  record  in  the  clerk's  office  of 
the  United  States  District  Court  for  the  Southern 
District  of  California,  Northern  Division,  Ninth 
Circuit,  wherein  the  Midland  Oilfields  Company, 
Limited,  is  appellant,  and  you  are  appellee,  to  show 
cause,  if  any  there  be,  why  the  decree  rendered 
against  the  said  appellant,  as  in  the  said  order  allow- 
ing appeal  mentioned  should  not  be  corrected,  and 


*Page-number   appearing  at   foot   of   page   of   certified   Transcript  of 
Kecord. 
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why  speedy  justice  should  not  be  done  to  the  parties 
in  that  behalf. 

WITNESS,  the  Honorable  M.  T.  DOOLING, 
United  States  District  Judge  for  the  Northern  Dis- 
trict of  California,  this  21st  day  of  May,  A.  D.  1915. 

M.  T.  DOOLING, 
United  States  District  Judge.     [4] 

[Endorsed]  :  No.  A-3 — In  Equity.  United  States 
District  Court  for  the  Southern  District  of  Califor- 
nia, Northern  Division,  Ninth  Circuit.  Midland  Oil- 
fields Company,  Limited,  Appellant,  vs.  The  United 
States  of  America.  Citation  on  Appeal.  Filed  Jun. 
1,  1915.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  N. 
WilKams,  Deputy  Clerk. 

Service  accepted  this  26  day  of  May,  1915. 

E.  J.  JUSTICE. 
P. 
United  States  of  America, — ^ss. 

On  this  26th  day  of  May,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  fifteen,  personally 
appeared  before  me.  Flora  Hall,  Notary  Public  in 
and  for  the  City  and  County  of  San  Francisco,  the 
subscriber,  Charles  M.  Weile,  and  makes  oath  that 
he  delivered  a  true  copy  of  the  within  citation  to 
United  States  of  America,  delivered  to  E.  J.  Justice, 
Solicitor  for  the  within  named  plaintiff. 

CHARLES  M.  WEILE. 

Subscribed  and  sworn  to  before  me  at  San  Fran- 
cisco, Cal.,  this  26th  day  of  May,  A.  D.  1915. 

[Seal]  FLORA  HALL, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California. 
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In  the  District  Court  of  the  United  States,  in  and 
for  the  Southern  District  of  California^  North- 
ern Division. 

No.  A-3— IN  EQUITY. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
versus 

AMERICAN  OILFIELDS  COMPANY,  LIM- 
ITED, Midlands  Oilfields  Company,  Limited, 
El  Dora  Oil  Company,  National  Pacific  Oil 
Company,  Miocene  Oil  Company,  Consoli- 
dated Midway  Oil  Company,  Californian 
Amalgamated  Oil  Company,  Pan  American 
Oil  Company,  Maricopa  Consolidated  Oil 
Company,  General  Petroleum  Company,  In- 
dependent Oil  Producers  Agency,  Phoenix 
Refining  and  Manufacturing  Company, 
Standard  Oil  Company,  Title  Insurance  and 
Trust  Company,  King  Lumber  Company, 
Layne  and  Bowler  Company  of  California, 
Sesame  Oil  Company,  Thirty  Thirty-Two 
Land  Company,  J.  L.  Campbell,  H.  M.  Jack- 
son, John  Shrader,  A.  B.  Coulson,  M.  S. 
Platz,  J.  M.  Dunn,  C.  S.  Green,  T.  J.  Green, 
H.  H.  Hair,  Archibald  York,  David  S.  Bach- 
man,  James  Bloom,  Daisy  C.  Danziger,  J.  M. 
Danziger,  Edward  Fox,  Mary  F.  Francis, 
George  C.  Haldeman,  John  V.  Hoffman,  M.  E. 
Hoffman,  Benjamin  M.  Howe,  Wilbert  Mor- 
grage,  Mrs.  W.  Morgrage,  Robert  F.  O'Brien, 
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George  L.  Reynolds,  Mrs.  George  L.  Reynolds^ 
Charles  A.  Son,  Anna  W.  Mary  Waite,  M.  P. 
Waite,  D.  C.  Wallace,  Jr.,  A.  L.  Weil  and 
Florence  G.  Weil, 

Defendants.     [5] 

No.  A-3— IN  EQUITY. 

In  the  District  Court  of  the  United  States^  Southern 
District  of  California^  Northern  Division^ 
Ninth  Circuit, 

THE  UNITED  STATES  OP  AMERICA, 

Plaintiff, 

vs. 

AMERICAN     OILFIELDS     COMPANY,     LIM- 
ited,  et  al.. 

Defendants. 

Bill  of  Complaint. 
GEORGE  W.  WICKERSHAM, 

Attorney  General  of  the  United  States. 
A.  I.  McCORMICK, 

United  States  Attorney. 
B.  D.  TOWNSEND, 
Special  Assistant  to  the  Attorney  General. 

Filed  Feb.  27,  1913.     Wm.  M.  Van  Dyke,  Clerk. 
By  Chas.  N.  Williams,  Deputy  Clerk.     [6] 
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No.  A-3— IN  EQUITY. 

In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Northern  Division,  Ninth 
Circuit. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
versus 

AMERICAN  OILFIELDS  COMPANY,  LIM- 
ITED, Midlands  Oilfields  Company,  Limited, 
El  Dora  Oil  Company,  National  Pacific  Oil 
Company,  Miocene  Oil  Company,  Consoli- 
dated Midway  Oil  Company,  Calif ornian 
Amalgamated  Oil  Company,  Pan  American 
Oil  Company,  Maricopa  Consolidated  Oil 
Company,  General  Petroleum  Company,  In- 
dependent Oil  Producers  Agency,  Phoenix 
Refining  and  Manufacturing  Company, 
Standard  Oil  Company,  Title  Insurance  and 
Trust  Company,  King  Lumber  Company, 
Layne  and  Bowler  Company  of  California, 
•Sesame  Oil  Company,  Thirty  Thirty-Two 
Land  Company,  J.  L.  Campbell,  H.  M.  Jack- 
son, John  Shrader,  A.  B.  Coulson,  M.  S. 
Platz,  J.  M.  Dunn,  C.  S.  Green,  T.  J.  Green, 
H.  H.  Hair,  Archibald  York,  David  S.  Bach- 
man,  James  Bloom,  Daisy  C.  Danziger,  J.  M. 
Danziger,  Edward  Fox,  Mary  F.  Francis, 
George  C.  Haldeman,  John  V.  Hoffman,  M.  E. 
Hoffman,  Benjamin  M.  Howe,  Wilbert  Mor- 
grage,  Mrs.  W.  Morgrage,  Robert  F.  O'Brien, 
George  L.  Reynolds,  Mrs.  George  L.  Reynolds, 
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Charles  A.  Son,  Anna  W.  Mary  Waite,  M.  P. 
Waite,  D.  C.  Wallace,  Jr.,  A.  L.  Weil  and 
Florence  G.  Weil, 

Defendants.     [7] 

To  the  Judges  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Califor- 
nia, sitting  within  and  for  the  Northern  Divi- 
sion of  said  District : 
The  United  States  of  America,  by  George  W. 
Wickersham,  its  Attorney  General,  presents  this,  its 
Bill  in  Equity,  against  American  Oilfields  Company, 
Limited,  Midland  Oilfields  Company,  Limited,  El 
Dora  Oil  Company,  National  Pacific  Oil  Company, 
Miocene  Oil  Company,  Consolidated  Midway  Oil 
Company,  Californian  Amalgamated  Oil  Company, 
Pan  American  Oil  Company,  Maricopa  Consolidated 
Oil  Company,  General  Petroleum  Company,  Inde- 
pendent Oil  Producers  Agency,  Phoenix  Refining 
and  Manufacturing  Company,  Standard  Oil  Com- 
pany, Title  Insurance  and  Trust  Company,  King 
Lumber  Company,  Layne  and  Bowler  Company  of 
California,  Sesame  Oil  Company,  Thirty  Thirty-Two 
Land  Company,  J.  L.  Campbell,  H.  M.  Jackson, 
John  Shrader,  A.  B.  Coulson,  M.  S.  Platz,  J.  M. 
Dunn,  C.  S.  Green,  T.  J.  Green,  H.  H.  Hair,  Archi- 
bald York,  David  S  Bachman,  James  Bloom,  Daisy 
C.  Danziger,  J.  M.  Danziger,  Edward  Fox,  Mary  F. 
Francis,  George  C.  Haldeman,  John  V.  Hoffman,  M. 
E.  Hoffman,  Benjamin  M.  Howe,  Wilbert  Morgrage, 
Mrs.  W.  Morgrage,  Eobert  F.  O'Brien,  George  L. 
Eeynolds,  Mrs.  George  L.  Reynolds,  Charles  A.  Son, 
Anna  W.  Mary  Waite,  M.  P.  Waite,  D.  C.  Wallace, 
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Jr.,  A.  L.  Weil  and  Florence  G.  Weil,  (citizens  and 
residents,  respectively,  as  stated  in  the  next  succeed- 
ing paragraph  of  this  bill),  and  in  that  behalf  the 
plaintiff  complains  and  alleges : 

I. 

Each  of  the  defendants  American  Oilfields  Com- 
pany, Limited,  National  Pacific  Oil  Company,  Mio- 
cene .Oil  Company,  General  Petroleum  Company, 
Independent  Oil  Producers  Agency,  Phoenix  Refin- 
ing and  Manufacturing  Company,  Standard  Oil 
Company,  Title  Insurance  and  Trust  Company, 
King  Lumber  Company,  Layne  and  Bowler  Com- 
pany of  California,  Sesame  Oil  Company  and  [8] 
Thirty  Thirty-Two  Land  Company,  now  is,  and  at  all 
the  times  hereinafter  mentioned  as  to  it  was,  a  corpo- 
ration organized  under  the  laws  of  the  State  of  Cali- 
fornia, and  is  a  resident  and  citizen  of  said  State. 
Each  of  the  defendants  El  Dora  Oil  Company,  Con- 
solidated Midway  Oil  Company,  Pan  American  Oil 
Company  and  Maricopa  Consolidated  Oil  Company 
now  is,  and  at  all  the  times  hereinafter  mentioned  as 
to  it  was,  a  corporation  organized  under  the  laws  of 
the  former  territory,  now  State,  of  Arizona,  and  is 
a  resident  and  citizen  of  said  State. 

The  defendant  Midland  Oilfields  Company,  Lim- 
ited, now  is,  and  at  all  the  times  herein  mentioned  as 
to  it  was,  a  corporation  organized  under  the  laws  of 
the  State  of  Delaware,  and  is  a  resident  and  citizen 
of  said  State. 

The  defendant  Californian  Amalgamated  Oil 
Company  now  is,  and  at  all  the  times  hereinafter 
mentioned  as  to  it   was,   a    corporation    organized 
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under  the  laws  of  Great  Britain,  and  is  a  resident 
and  citizen  of  Great  Britain. 

The  defendants  J.  L.  Campbell,  H.  M.  Jackson  and 
John  Shrader  now  are,  and  at  all  the  times  herein- 
after mentioned  as  to  them  were,  copartners  doing 
business  under  the  firm  name  of  ^'Ohio  Valley  Con- 
struction Company,"  their  principal  place  of  busi- 
ness being  located  at  Chester,  State  of  West  Vir- 
ginia; and  each  of  said  last-named  defendants  is  a 
resident  and  citizen  of  said  State  of  West  Virginia. 

Except  as  hereinbefore  stated  each  of  the  defend- 
ants herein  is  a  resident  and  citizen  of  the  State  of 
California. 

The  defendant  Mary  F.  Francis  now  is,'  and  at  all 
the  times  since  January  16,  1909,  has  been,  a  widow. 
The  defendant  J.  M.  Danziger  is  the  husband  of  the 
defendant  Daisy  C.  Danziger.  The  defendant  Wil- 
bert  Morgrage  is  the  husband  of  the  defendant  Mrs. 
W.  Morgrage.  The  defendant  George  L.  Reynolds 
is  the  husband  of  the  defendant  Mrs.  George  L. 
Reynolds.  The  defendant  M.  P.  Waite  is  the  hus- 
band of  the  defendant  Anna  W.  Mary  Waite.  The 
defendant  A.  L.  Weil  is  the  husband  of  the  defend- 
ant Florence  G.  [9]  Weil.  The  defendants  A.  L. 
Weil,  Florence  G.  Weil,  J.  M.  Danziger,  Daisy  C. 
Danziger,  M.  P.  Waite,  Anna  W.  Mary  Waite, 
Charles  A.  Son  and  David  S.  Bachman  are  sued  in 
their  own  right,  respectively,  and  also  as  trustees 
under  a  certain  purported  trust  deed  hereinafter 
mentioned. 

The  defendant  Title  Insurance  and  Trust  Com- 
pany is  sued  in  its  own  right,  and  also   as   trustee, 
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under  a  certain  purported  mortgage    deed    herein- 
after mentioned. 

The  defendant  M.  S.  Platz  is  sued  in  his  own 
right,  and  also  as  trustee  under  a  certain  purported 
trust  deed  hereinafter  mentioned. 

Certain  of  the  defendants  are  described  herein 
otherwise  than  by  Christian  name,  for  the  reason 
that  the  Christian  name  of  each  of  said  defendants 
is  unknown  to  plaintiff. 

II. 

The  plaintiff  now  is,  and  ever  since  the  Treaty  of 
Guadaloupe  Hidalgo  has  been,  the  owner  and  en- 
titled to  the  immediate  and  exclusive  possession  and 
enjoyment  of  all  the  land  next  hereinafter  described, 
and  of  all  mineral  oil,  petroleum,  gas  and  other  min- 
erals therein  contained,  said  land  being  particularly 
described  as  follows,  to  wit :  All  the  southeast  quar- 
ter of  section  thirty-two,  township  twelve  north, 
range  twenty-three  Avest,  San  Bernardino  base  and 
meridian,  situated  in  Kern  County,  State  of  Califor- 
nia. All  of  said  land  at  all  said  times  has  been,  and 
now  is,  a  part  of  the  public  domain  of  the  United 
States,  except  as  withdrawn  and  reserved  from  entry 
as  hereinafter  alleged.  All  of  said  land  now  is,  and 
at  all  times  has  been,  oil-bearing  land,  containing 
rich  deposits  of  petroleum  or  mineral  oil  and  gas  in 
commercially  paying  quantities,  and  at  all  times  has 
been,  and  now  is,  chiefly  valuable  for  the  petroleum 
or  mineral  oil  and  gas  deposited  therein,  and  has 
never  contained  any  minerals  other  than  petroleum 
or  mineral  oil  and  gas.     [10] 
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III. 

On  September  14,  1908,  the  Secretary  of  the  Inte- 
rior of  the  United  States  of  America  duly  and 
regularly  withdrew  and  reserved  the  land  hereinbe- 
fore described  (together  with  other  contiguous  pub- 
lic lands)  from  settlement,  entry  or  purchase  under 
the  agricultural  land  laws  of  the  United  States  for 
the  purpose  of  examining  and  classifying  said  lands. 

On  June  9,  1909,  the  land  hereinbefore  described 
(together  with  other  contiguous  public  lands)  was 
duly  and  regularly  classified  by  the  Secretary  of  the 
Interior  as  petroleum — or  oil-bearing  lands,  which 
said  order  of  classification  ever  since  said  last-named 
date  has  been,  and  still  is,  in  full  force  and  effect. 

On  September  27,  1909,  the  President  of  the 
United  States,  acting  by  and  through  the  Secretary 
of  the  Interior,  and  under  the  authority  legally  in- 
vested in  him  so  to  do,  duly  and  regularly  withdrew 
and  reserved  all  of  the  land  hereinbefore  particu- 
larly described  (together  with  other  contiguous  pub- 
lic lands)  from  mineral  exploration,  and  from  all 
forms  of  location,  settlement,  selection,  filing,  entry 
or  disposal  under  the  mineral  or  nonmineral  public 
land  laws  of  the  United  States;  and  since  said  last- 
named  date  none  of  said  land  has  been  subject  to  ex- 
ploration for  minerals  or  to  the  initiation  of  any 
right  under  any  of  the  public  land  laws  of  the  United 
States. 

On  July  2,  1910,  the  President  of  the  United 
States,  under  the  authority  legally  invested  in  him  so 
to  do,  and  especially  by  virtue  of  the  provisions  of 
the  act  of  Congress  approved  June  25,  1910,  entitled 
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'^  An  Act  to  Authorize  the  President  of  the  United 
States  to  Make  Withdrawal  of  Public  Lands  in  Cer- 
tain Cases"  (36  Stat.  847),  duly  and  regularly  rati- 
fied, affirmed  and  continued  in  full  force  and  effect 
said  order  of  withdrawal  and  reservation  of  Septem- 
ber 27,  1909,  and  did  further  withdraw  and  reserve 
all  [11]  said  land  from  mineral  exploration  and 
from  all  forms  of  location,  settlement,  selection,  fil- 
ing, entry  or  disposal  under  the  mineral  or  non- 
mineral  public  land  laws  of  the  United  States,  sub- 
ject only  to  the  provisions  of  said  Act  of  Congress. 
Each  of  said  orders  of  withdrawal  and  reservation, 
ever  since  the  dates  thereof,  respectively,  has  been, 
and  now  is,  in  full  force  and  effect. 

Notwithstanding  the  premises,  and  in  violation  of 
the  proprietary  and  other  rights  of  this  plaintiff, 
and  in  violation  of  the  laws  of  the  United  States  and 
the  lawful  orders  and  proclamations  of  the  President 
of  the  United  States,  the  defendants  herein,  subse- 
quent to  January  1,  1910,  entered  upon  the  land 
hereinbefore  particularly  described,  pretended  to  ac- 
quire, and  now  assert,  mineral  rights  therein,  or 
some  part  thereof,  and  have  committed  and  are  now 
committing  trespass  and  waste  thereupon,  as  more 
particulary  hereinafter  set  forth. 

IV. 

On  July  4,  1910,  the  defendant  Consolidated  Mid- 
way Oil  Company  wrongfully  and  unlawfully  and  in 
violation  of  the  proprietary  and  other  rights  of  this 
plaintiff,  entered  upon  the  land  hereinbefore  de- 
scribed, and  thereafter  drilled  and  caused  to  be 
drilled  an  oil  well  thereupon,  and  thereafter  oper- 
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ated  sail  oil  well,  and  extracted  from  said  land  and 
appropriated  to  its  use  large  quantities  of  petroleum 
or  mineral  oil  and  gas. 

During  the  month  of  December,  1910,  said  defend- 
ant Consolidated  Midway  Oil  Company  surrendered 
possession  of  said  oil  well  to  the  defendant  National 
Pacific  Oil  Company,  and  ever  since  said  last  named 
date  the  defendant  National  Pacific  Oil  Company 
wrongfully  and  unlawfully  and  in  violation  of  the 
proprietary  and  other  rights  of  this  plaintiff,  has 
operated  and  still  is  operating  said  oil  wel,  and  has 
drilled  and  caused  to  be  drilled  other  oil  wells  upon 
said  land,  and  has  operated  [12]  and  still  is  oper- 
ating said  last-named  oil  wells,  and  has  extracted 
from  said  land  and  appropriated  to  its  use  large 
quantities  of  petroleum  or  mineral  oil  and  gas. 

Subsequent  to  July  4,  1910,  each  of  the  defendants 
American  Oilfields  Company,  Limited,  Midland  Oil- 
fields Company,  Limited,  El  Dora  Oil  Company  and 
Miocene  Oil  Company,  wrongfully  and  unlawfully 
and  in  violation  of  the  proprietary  and  other  rights 
of  this  plaintiff,  entered  upon  said  land,  and  there- 
after drilled  and  caused  to  be  drilled  an  oil  well  or 
oil  wells  thereupon,  and  thereafter  has  operated  and 
still  is  operating  said  oil  well  or  oil  wells,  and  has 
extracted  from  said  land  and  appropriated  to  its  use 
large  quantities  of  petroleum  or  mineral  oil  and  gas. 

Subsequent  to  July  5,  1910,  each  of  the  defendants 
Californian  Amalgamated  Oil  Company,  Pan  Amer- 
ican Oil  Company  and  Maricopa  Consolidated  Oil 
Company,  wrongfully  and  unlawfully  and  in  viola- 
tion of  the  proprietary  and  other  rights  of  this  plain- 
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tiff,  entered  upon  said  land,  and  thereafter  drilled 
and  caused  to  be  drilled  an  oil  well  or  oil  wells  there- 
upon, and  is  still  engaged  in  drilling  an  oil  well  or 
oil  wells  upon  said  land  for  the  purpose  of  extract- 
ing from  said  land  and  appropriating  to  their  use, 
respectively,  the  petroleum  or  mineral  oil  and  gas 
deposited  in  said  land.  The  plaintiff  does  not  know 
whether  said  three  last  mentioned  defendants,  or 
either  of  them,  have  heretofore  extracted  from  said 
land  any  petroleum  or  mineral  oil  or  gas,  and  has  no 
means  of  ascertaining  the  true  facts  in  the  premises, 
except  from  said  defendants;  therefore,  a  full  dis- 
covery in  the  premises  is  sought  herein. 

The  nine  defendants  last  hereinbefore  mentioned 
are  hereinafter  described  collectively  as  **  opera- 
tors."    [13] 

Said  operators  entered  upon  said  land,  drilled  oil 
wells  thereupon,  and  extracted  and  are  extracting 
petroleum  or  mineral  oil  and  gas  therefrom  as  afore- 
said, claiming  the  right  so  to  do  under  and  by  virtue 
of  one  or  more  of  five  certain  pretended  notices  of 
mining  location,  to  wit: 

(1)  That  certain  pretended  notice  of  mining 
location  purporting  to  have  been  signed  by  John 
Conley,  Josephine  Conley,  A.  E.  Brown,  James 
Hawley,  Lilliam  Hawley,  Ira  P.  Goodwin  and  Leslie 
Francis,  bearing  date  January  1,  1907,  and  recorded 
January  4,  1907,  in  book  42  of  mining  records,  at 
page  121,  in  the  office  of  the  county  recorder  of  Kern 
county,  California,  in  which  said  pretended  notice  of 
mining  location  said  land  is  described  as  the 
^^ Elaine''  Placer  Mining  Claim; 
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(2)  That  certain  pretended  notice  of  mining  lo- 
cation purporting  to  have  been  signed  by  Julius 
Fried,  Parker  Barrett,  J.  M.  Dunn,  Lena  Dunn,  Ed- 
ward Haigh,  Emma  Haigh,  Oma  Barrett  and  W.  F. 
O'Leary  (bearing  no  date),  recorded  February  3, 
1910,  in  book  80  of  mining  records,  at  page  367,  in 
the  office  of  the  county  recorder  of  Kern  county, 
California,  in  which  said  pretended  notice  of  mining 
location  said  land  is  described  as  the  '^Warrier  No. 
3"  Placer  Mining  Claim; 

(3)  That  certain  pretended  notice  of  mining  lo- 
cation purporting  to  have  been  signed  by  Wilbert 
Morgrage,  George  L.  Reynolds,  D.  C.  Wallace,  Jr., 
Robert  F.  O'Brien,  Mrs.  W.  Morgrage,  J.  M.  Danzi- 
ger,  Mrs.  George  L.  Reynolds  and  Daisy  C.  Danzi- 
ger  (bearing  no  date),  recorded  July  19,  1910,  in 
book  86  of  mining  records,  at  page  380,  in  the  office 
of  the  county  recorder  of  Kern  county,  California,  in 
which  said  pretended  notice  of  mining  location  said 
land  is  described  as  the  ^^ Daisy  No.  4"  Placer  Min- 
ing Claim; 

(4)  That  certain  pretended  notice  of  mining  lo- 
cation purporting  to  have  been  signed  by  T.  A. 
O'Donnell,  J  C.  Anderson,  E.  L.  Doheny,  C.  A.  Can- 
field,  J.  M.  Danziger,  Norman  Bridge,  L.  McCray 
and  J.  E.  O'Donnell  (bearing  no  date),  recorded 
October  7, 1910,  in  book  88  of  mining  records,  at  page 
149,  in  the  office  of  the  [14]  county  recorder  of 
Kern  county,  California,  in  which  said  pretended 
notice  of  mining  location  said  land  is  described  as 
the  ''New  Era  No.  2"  Placer  Mining  Claim; 

(5)  That  certain  pretended  notice  of  mining  lo- 
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cation  purporting  to  have  been  signed  by  E.  A. 
Wiltsee,  0.  E.  Monnette,  M.  J.  Monnette,  R.  P. 
Davie,  J.  R.  McKinnie,  G.  Gr.  Gillette,  A.  E.  Ferris 
and  Lytle  Hull  (bearing  no  date),  recorded  October 
18,  1910,  in  book  88  of  mining  records,  at  page  168, 
in  the  office  of  the  county  recorder  of  Kern  county, 
California,  in  which  said  pretended  notice  of  mining 
location  said  land  is  described  as  the  '^Standard  No. 
1"  Placer  Mining  Claim. 

By  each  of  said  pretended  notices  of  mining  loca- 
tion an  interest  in  all  of  said  land  and  the  right  to 
extract  minerals  therefrom  were  asserted  under  the 
placer  mining  laws  of  the  United  States,  and  said 
operators  claim  under  one  or  more  of  said  pretended 
notices  of  mining  locations  by  right  of  succession 
from  said  original  pretended  locators,  or  some  of 
them,  by  virtue  of  some  pretended  conveyances, 
leases  or  assignments,  and  not  otherwise.  The 
plaintiff  does  not  know  definitely  under  which  of 
said  pretended  notices  of  mining  location  said  op- 
erators claim,  respectively,  and,  therefore,  leaves 
said  defendants  to  set  forth  their  respective  claims 
of  interest. 

V. 

No  work  of  exploration  or  development  for  the 
discovery  of  petroleum,  mineral  oil  or  gas,  or  any 
other  mineral,  was  ever  commenced  or  prosecuted, 
in  good  faith  or  otherwise,  or  at  all,  upon  any  part 
of  said  land  under  either  or  any  of  said  placer  min- 
ing claims  hereinbefore  described,  or  otherwise,  by 
or  on  behalf  of  said  pretended  locators,  or  either  or 
any  of  them,  or  any  of  their  alleged  successors  in  in- 
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terest,  or  any  of  the  defendants  herein,  or  otherwise, 
or  at  all,  prior  to  July  4,  1910. 

No  discovery  of  any  mineral  (other  than  petro- 
leum or  mineral  oil  and  gas)  has  ever  been  made  in 
or  upon  any  part  of  said  land.  Neither  petroleum, 
mineral  oil  nor  gas  was  ever  discovered  [15]  in 
or  upon  any  part  of  said  land  prior  to  October  10, 
1910;  and  because  of  the  premises  of  this  bill,  no 
valid  discovery  of  petroleum,  mineral  oil  and  gas 
(within  the  meaning  of  the  mineral  land  laws  of  the 
United  States)  was  ever  made  in  or  upon  any  part  of 
said  land. 

No  valid  location  or  entry  of  or  claim  to  said  land, 
or  any  part  thereof,  under  any  public  land  law  of 
the  United  States,  or  otherwise,  was  ever  made  or 
acquired  by  said  pretended  locators,  or  either  or  any 
of  them,  or  by  any  of  their  alleged  successors  in  in- 
terest, or  by  the  defendants  herein,  or  either  or  any 
of  them,  or  by  any  person  or  persons,  corporation  or 
corporations,  or  at  all. 

Except  as  set  forth  in  this  bill,  no  claim  of  any 
right,  title  or  interest  in  or  to,  or  lien  upon,  any  of 
said  land,  or  to  the  use  or  possession  thereof,  or  to 
any  of  the  minerals  therein  contained,  is  asserted 
by  or  on  behalf  of  any  person  or  persons,  corpora- 
tion or  corporations,  or  at  all 

Each  and  all  of  the  claims  asserted  by  the  defend- 
ants herein,  and  each  of  them,  in  or  to  said  land,  or 
any  part  thereof,  or  the  use  or  possession  thereof,  or 
the  minerals  deposited  therein,  are  based  solely 
upon  the  pretended  placer  mining  locations  herein- 
before described. 
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Prior  to  January  1,  1910,  no  person  or  association 
or  corporation  was  a  bona  fide  occupant  or  claimant 
of  any  part  of  said  land,  engaged  in  the  diligent  or 
other  prosecution  or  work  leading  to  the  discovery 
of  oil  or  gas,  or  any  other  mineral. 

VI. 

The  plaintiff  does  not  know  the  exact  quantity  of 
petroleum,  mineral  oil  or  gas  extracted  from  said 
land  and  appropriated  by  the  defendants  hereinbe- 
fore described  as  ^^ operators,"  or  any  of  them  as 
aforesaid,  and  has  no  means  of  ascertaining  the  true 
[16]  facts  in  the  premises  except  from  the  defend- 
ants ;  and,  therefore,  a  full  discovery  in  the  premises 
is  sought  herein. 

Plaintiff  is  informed  and  believes,  and  therefore 
alleges,  that  a  large  partj  if  not  all,  of  the  petroleum 
or  mineral  oil  and  gas  extracted  from  said  land  and 
appropriated  by  said  ^'operators"  as  aforesaid,  was 
by  said  ^^ operators,"  respectively,  sold  to  the  de- 
fendants Standard  Oil  Company,  General  Petroleum 
Company,  Independent  Oil  Producers  Agency, 
Phoenix  Refining  and  Manufacturing  Company,  J. 
L.  Campbell,  H.  M.  Jackson  and  John  Shrader,  and 
was  by  said  last  named  defendants,  respectively, 
appropriated  to  their  own  use  and  benefit.  The 
plaintiff  does  not  know  the  exact  quantity  of  pe- 
troleum or  mineral  oil  and  gas  sold  to  and  appro- 
priated by  said  last  named  defendants,  respectively, 
or  either  of  them,  or  the  price  paid  therefor,  or  the 
profits  realized  therefrom,  and  has  no  means  of  as- 
certaining the  true  facts  in  the  premises  except  from 
the  defendants  herein;  therefore,  a  full  discovery  in 
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the  premises  is  sought  herein. 

The  plaintiff  does  not  know  the  exact  quantity  of 
petroleum  or  mineral  oil  and  gas,  if  any,  sold  by  said 
'^operators,"  or  any  of  them,  to  parties  other  than  as 
stated  above,  or  the  name  or  names  of  said  purchaser 
or  purchasers,  if  any,  or  the  price  received  therefor, 
or  the  price  realized  therefrom,  and  has  no  means  of 
ascertaining  the  true  facts  in  the  premises,  except 
from  the  defendants  herein;  therefore,  a  full  dis- 
covery in  the  premises  is  sought  herein. 

VII. 

Each  of  the  defendants  hereinbefore  described  as 
^^ operators"  now  continue  and  threaten,  and  unless 
restrained  therefrom  will  continue,  to  operate  the 
aforesaid  oil  wells  and  extract  from  said  land  pe- 
troleum or  mineral  oil  and  gas  in  large  quantities, 
and  to  drill  other  oil  wells  upon  said  land  and  oper- 
ate the  same  and  extract  from  said  land  petroleum 
or  mineral  oil  and  gas,  and  otherwise  commit  tres- 
pass and  waste  upon  said  land,  to  the  great  irrepar- 
able injury  of  this  plaintiff.     [17] 

VIII. 

Each  of  the  defendants  David  S.  Bachman,  James 
Bloom,  Daisy  C.  Danziger,  J.  M.  Danziger,  Edward 
Fox,  Mary  F.  Francis,  George  C.  Haldeman,  John  V. 
Hoffman,  M.  E.  Hoffman,  Benjamin  M.  Howe,  Wil- 
bert  Morgrage,  Mrs.  W.  Morgrage,  Robert  F. 
O'Brien,  George  L.  Reynolds,  Mrs.  George  L.  Rey- 
nolds, Charles  A.  Son,  Thirty  Thirty-Two  Land  Com- 
pany, Anna  W.  Mary  Waite,  M.  P.  Waite,  D.  C. 
Wallace,  Jr.,  A.  L.  Weil,  and  Florence  G.  Weil  claims 
some  right,  title  or  interest  in  said  land  and  the  right 
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to  extract  minerals  therefrom  under  one  or  more  of 
said  pretended  notices  of  mining  location,  either  as 
original  locators  thereof,  or  by  virtue  of  some  pre- 
tended conveyances,  leases  or  assignments  from 
certain  of  said  pretended  locators.  The  plaintiff  does 
not  know  definitely  the  nature  or  the  alleged  basis  of 
said  claims  of  interest,  and,  therefore,  leaves  said  de- 
fendants to  set  forth  herein  their  respective  claims 
of  interest. 

Each  of  said  defendants  last  herein  named,  either 
directly  or  through  some  agent  or  attorney,  wrong- 
fully and  unlawfully  and  in  violation  of  the  proprie- 
tary and  other  rights  of  this  plaintiff,  heretofore 
entered  into  possession  of  some  part  of  said  land, 
and  now  continues  and  threatens,  and  unless  re- 
strained therefrom  will  contiue,  to  hold  possession 
thereof,  and  further  threatens  to,  and  unless  re- 
strained therefrom  will,  drill  oil  wells  thereupon  and 
extract  petroleum  or  mineral  oil  and  gas  therefrom, 
and  otherwise  commit  trespass  and  waste  thereupon, 
to  the  great  and  irreparable  injury  of  this  plaintiff. 

IX 

The  defendant  Title  Insurance  and  Trust  Com- 
pany, claims  some  right,  title  or  interest  in  or  to,  or 
lien  upon,  said  land,  or  some  part  thereof,  by  virtue 
of  a  certain  instrument  in  writing  dated  March  7, 
1911,  purporting  to  have  been  executed  by  the  de- 
fendant Consolidated  Midway  Oil  Company, 
wherein  and  whereby  the  [18]  defendant  Con- 
solidated Midway  Oil  Company  purported  to  mort- 
gage to  said  Title  Insurance  and  Trust  Company 
certain  of  the  aforesaid  land  (together  with  other 
land)  to  secure  the  payment  of  a  certain  indebted- 
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ness  purported  to  be  owing  by  said  defendant  Con- 
solidated Midway  Oil  Company  to  the  defendant  A. 
B.  Coulson,  and  the  defendant  A.  B.  Conlson  claims 
some  right,  title  or  interest  in  or  to,  or  lien  upon, 
said  land,  or  some  part  thereof,  by  virtue  of  the  in- 
strument last  herein  described. 

The  defendant  M.  S.  Platz  claims  some  right,  title 
or  interest  in  or  to,  or  lien  upon,  said  land,  or  some 
part  thereof,  by  virtue  of  a  certain  instrument  in 
writing  bearing  date  February  16,  1912,  purporting 
to  have  been  executed  by  the  defendant  El  Dora  Oil 
Company,  wherein  and  whereby  the  defendant  El 
Dora  Oil  Company  purported  to  mortgage  to  the  de- 
fendant M.  S.  Platz  certain  of  said  land  to  secure  the 
payment  of  a  certain  indebtedness  purported  to  be 
owing  by  the  defendant  El  Dora  Oil  Company  to  the 
defendant  John  Shrader;  and  the  defendant  John 
Shrader  claims  some  right,  title  or  interest  in  or  to, 
or  lien  upon,  said  land,  or  upon  some  part  thereof,  by 
virtue  of  the  instrument  last  herein  described. 

The  defendants  A.  L.  Weil,  Florence  G.  Weil,  J. 
M.  Danziger,  Daisy  C.  Danziger,  M.  P.  Waite,  Anna 
W.  Mary  Waite,  Charles  A.  Son  and  David  S.  Bach- 
man  claim  some  right,  title  or  interest  in  or  to  said 
land,  or  some  part  thereof,  or  lien  thereupon,  indi- 
vidually, and  also  as  trustee  for  the  defendant 
Thirty  Thirty-Two  Land  Company  under  some  pre- 
tended conveyance  or  deed  of  trust,  the  particulars 
whereof  are  unknown  to  plaintiff;  and  the  defendant 
Thirty  Thirty-Two  Land  Company  claims  some 
right,  title  or  interest  in  or  to  said  land,  or  some  part 
thereof,  or  lien  thereupon,  by  virtue  of  said  pre- 
tended conveyance  or  deed  of  trust. 
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The  defendant  General  Petroleum  Company 
claims  some  right,  title  or  interest  in  or  to  said  land, 
or  lien  thereupon,  under  some  pretended  convey- 
ance, assignment  or  other  instrument  purporting 
[19]  to  have  been  executed  by  the  defendant 
Thirty  Thirty-Two  Land  Company  or  by  some  of  the 
other  defendants  named  herein,  the  particulars 
whereof  are  unknown  to  plaintiff 

X. 
The  defendant  J.  M.  Dunn  claims  some  right,  title 
or  interest  in  or  to,  or  lien  upon,  said  land,  or  some 
part  thereof,  by  virtue  of  a  certain  pretended  attach- 
ment lien  asserted  under  a  certain  notice  of  attach- 
ment recorded  November  17,  1910,  in  book  4  of  at- 
tachments, at  page  402,  in  the  records  of  Kern 
county,  California. 

The  defendant  C.  S.  Green  claims  some  right,  title 
or  interest  in  or  to,  or  lien  upon,  said  land,  or  some 
part  thereof,  by  virtue  of  a  certain  pretended  attach- 
ment lien  asserted  under  a  certain  notice  of  attach- 
ment recorded  November  22,  1911,  in  book  5  of  at- 
tachments, at  page  132,  in  the  records  of  Kern 
county,  California. 

The  defendant  T.  J.  Green  claims  some  right,  title 
or  interest  in  or  to,  or  lien  upon  said  land,  or  some 
part  thereof,  by  virtue  of  a  certain  pretended  attach- 
ment lien  asserted  under  a  certain  notice  of  attach- 
ment recorded  February  28,  1912,  in  book  5  of  at- 
tachments, at  page  227,  in  the  records  of  Kern 
county,  California 

The  defendant  H.  H.  Hair  claims  some  right,  title 
or  interest  in  or  to,  or  lien  upon  said  land,  or  some 
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part  thereof,  by  virtue  of  a  certain  pretended  attach- 
ment hen  asserted  under  a  certain  notice  of  attach- 
ment recorded  January  3,  1912,  in  book  5  of  at- 
tachments, at  page  174,  in  the  records  of  Kern 
county,  California. 

The  defendant  King  Lumber  Company  claims 
some  right,  title  or  interest  in  or  to,  or  lien  upon, 
said  land,  or  some  part  thereof,  by  virtue  of  a  certain 
pretended  attachment  lien  asserted  under  a  certain 
notice  of  attachment  recorded  February  16,  1912,  in 
book  5  of  attachments,  at  page  217,  in  the  records  of 
Kern  county,  California. 

The  defendant  Layne  and  Bowler  Company  of 
California  claims  some  right,  title  or  interest  in  or 
to,  or  lien  upon,  said  land,  [20}  or  some  part 
thereof,  by  virtue  of  a  certain  pretended  attachment 
lien  asserted  under  a  certain  notice  of  attachment 
recorded  June  19,  1912,  in  book  5  of  attachments,  at 
page  291,  in  the  records  of  Kern  county,  California. 

The  defendant  Sesame  Oil  Company  claims  some 
right,  title  or  interest  in  or  to,  or  lien  upon,  said  land, 
or  some  part  thereof,  by  virtue  of  a  certain  pre- 
tended attachment  lien  asserted  under  a  certain  no- 
tice of  attachment  recorded  May  5,  1911,  in  book  4 
of  attachments,  at  page  489,  in  the  records  of  Kern 
county,  California. 

The  defendant  Archibald  York  claims  some  right, 
title  or  interest  in  or  to  said  land,  or  some  part 
thereof,  by  virtue  of  a  certain  sheriff  !s  certificate  of 
the  sale  of  said  land,  or  some  part  thereof,  recorded 
October  11,  1911,  in  book  3  of  certificates  of  sale,  at 
page  214,  in  the  records  of  Kern  county,  California. 
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XI. 

Except  as  in  this  bill  stated,  plaintiff  has  no 
knowledge  or  information  concerning  the  exact 
nature  or  alleged  basis  of  any  of  the  claims  asserted 
by  the  defendants  herein,  or  any  of  them;  and, 
therefore,  leaves  said  defendants  to  set  forth  their 
respective  claims  of  interest. 

In  that  behalf  plaintiff  alleges  that,  because  of  the 
premises  of  this  bill,  none  of  the  defendants  have  or 
ever  had  any  right,  title  or  interest  in  or  to,  or  lien 
upon,  said  land,  or  any  part  thereof,  or  any  right  or 
interest  in  or  to  the  petroleum  or  mineral  oil  or  gas 
deposited  therein,  or  any  right  to  extract  petroleum 
or  mineral  oil  or  gas,  or  any  other  mineral  from  said 
land,  or  any  part  thereof  On  the  contrary,  each  of 
said  pretended  placer  mining  locations  is,  and  at  all 
times  has  been,  void  and  of  no  effect;  and  no  rights 
whatever  were  ever  acquired  thereunder;  and  each 
and  all  of  the  aforesaid  acts  of  the  defendants  herein 
in  asserting  an  interest  in  or  to  said  land,  and  in  en- 
tering upon  and  taking  and  holding  possession 
thereof,  and  in  drilling  and  constructing  oil  wells 
thereupon,  and  in  extracting,  using  and  appropria- 
ting the  petroleum  or  mineral  oil  and  gas  deposited 
[21]  therein,  were  and  are  in  violation  of  the  laws 
of  the  United  States  and  the  aforesaid  orders  with- 
drawing and  reserving  said  land,  and  all  of  said  acts 
were  and  are  in  violation  of  the  proprietary  and 
other  rights  of  this  plaintiff. 

xn. 

The  present  value  of  the  land  hereinbefore  de- 
scribed exceeds  one  million  (1,000,000)  dollars. 
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In  consideration  whereof,  and  inasmuch  as  plain- 
tiff is  without  full  and  adequate  remedy  in  the  prem- 
ises, save  in  a  court  of  equity,  where  matters  of  this 
nature  are  properly  cognizable  and  relievable,  plain- 
tiff prays : 

1.  That  said  defendant,  and  each  of  them,  may  be 
required  to  make  full,  true  and  direct  answer,  re- 
spectively, to  all  and  singular  the  matters  and  things 
hereinbefore  stated  and  charged  and  to  fully  dis- 
close and  state  their  claims  to  said  land  hereinbefore 
described,  and  to  any  and  to  all  parts  thereof,  as 
fully  and  particularly  as  if  they  had  been  particu- 
larly interrogated  thereunto,  but  not  under  oath,  an- 
swer under  oath  being  hereby  expressly  waived; 

2.  That  the  said  land  may  be  declared  by  this 
court  to  have  been  at  all  times  from  and  after  the 
27th  day  of  September,  1909,  lawfully  withdrawn 
from  mineral  exploration  and  from  all  forms  of  loca- 
tion, settlement,  selection,  filing,  entry  or  disposal 
under  the  mineral  or  non-mineral  public  lands  of  the 
United  States; 

3.  That  said  defendants,  and  each  of  them,  may 
be  adjudged  and  decreed  to  have  no  estate,  right, 
title,  interest  or  claim  in  or  to  said  land,  or  any  part 
thereof,  or  in  or  to  any  mineral  or  minerals  or  min- 
eral deposits  contained  in  or  under  said  land,  or  any 
part  thereof;  and  that  all  and  singular  of  said  land, 
together  with  all  of  the  minerals  and  mineral  de- 
posits, including  mineral  oil,  petroleum  and  gas 
therein  or  thereunder  contained,  may  be  adjudged 
and  decreed  to  be  the  perfect  proprty  of  this  plain- 
tiff, free  and  clear  of  the  claims  of  said  defendants, 
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and  each  and  every  one  of  them;     [22] 

4.  That  each  and  all  of  the  defendants  herein, 
their  officers  agents,  servants  and  attorneys,  during 
the  progress  of  this  suit,  and  thereafter,  finally  and 
perpetually,  may  be  enjoined  from  asserting  or 
claiming  any  right,  title,  interest,  claim  or  lien  in 
or  to  the  said  land  or  any  part  thereof,  or  in  or  to 
any  of  the  minerals,  or  mineral  deposits  therein,  or 
thereunder  contained;  and  that  each  and  all  of  the 
defendants  herein,  their  officers,  agents,  servants 
and  attorneys,  during  the  progress  of  this  suit, 
and  thereafter,  finally  and  perpetually  may  be  en- 
joined from  going  upon  any  part  or  portion  of  said 
land,  and  from  in  any  manner  using  any  of  said 
land  and  premises  and  from  in  any  manner  extract- 
ing, removing  or  using  any  of  the  minerals  deposited 
in  or  under  said  lands  and  premises,  or  any  part  or 
portion  thereof,  or  any  of  the  other  natural  products 
thereof,  and  from  in  any  manner  committing  any 
trespass  or  waste  upon  any  of  said  land  or  with 
reference  to  any  of  the  minerals  deposited  therein 
or  thereunder,  or  any  of  the  other  natural  products 
thereof; 

5.  That  an  accounting  may  be  had  by  said  de- 
fendants and  each  and  every  one  of  them,  wherein 
said  defendants,  and  each  of  them,  shall  make  a  full, 
complete,  itemized  and  correct  disclosure  of  the 
quantity  of  minerals  (and  particularly  petroleum) 
removed  or  extracted  or  received  by  them  or  either 
or  any  of  them,  from  said  land,  or  any  part  thereof, 
and  of  and  all  moneys  or  other  property  or  thing 
of  value  received  from  the  sale  or  disposition  of 


26  National  Pacific  Oil  Company  vs, 

any  and  all  minerals  extracted  from  said  land  or 
any  part  thereof,  and  of  all  rents  and  profits  re- 
ceived under  any  sale,  lease,  transfer,  conveyance, 
contract  or  agreement  concerning  said  land  or  any 
part  thereof;  and  that  the  plaintiff  may  recover  from 
said  defendants,  respectively,  all  damages  sustained 
by  the  plaintiff  in  these  premises;     [23] 

6.  That  a  receiver  may  be  appointed  by  this  court 
to  take  possession  of  said  land  and  of  all  wells,  der- 
ricks, drills,  pumps,  storage  vats,  pipes,  pipe  lines, 
shops,  houses,  machinery,  tools  and  appliances  of 
every  character  whatsoever  thereon,  belonging  to  or 
in  the  possession  of  said  defendants,  or  any  of  them, 
which  have  been  used  or  now  are  being  used  in  the 
extraction,  storage,  transportation,  refining,  sale, 
manufacture,  or  in  any  other  manner  in  the  produc- 
tion of  petroleum  or  petroleum  products  or  other 
minerals  from  said  land  or  any  part  thereof  for  the 
purpose  of  continuing,  and  with  full  power  and  au- 
thority to  continue  the  operations  on  said  land  in  the 
production  and  sale  of  petroleum  and  other  miner- 
als, and  for  the  preservation,  protection  and  use  of 
the  wells,  derricks,  pumps,  tanks,  storage  vats, 
pipes,  pipe  lines,  houses,  shops,  tools,  machinery  and 
appliances  being  used  by  the  defendants,  their  offi- 
cers, agents  or  assigns  in  the  production,  transporta- 
tion, manufacture  or  sale  of  petroleum  or  other  min- 
erals from  said  land  or  any  part  thereof,  and  that 
such  receiver  may  have  the  usual  and  general  powers 
vested  in  receivers  of  courts  of  chancery; 

7.  That  the  plaintiff  may  have  such  other  and 
further  relief  as  in  equity  may  seem  just  and  proper. 
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To  the  end  therefore  that  this  plaintiff  may  obtain 
the  relief  to  which  it  is  justly  entitled  in  the  prem- 
ises, may  it  please  your  Honors  to  grant  unto   the 
plaintiff  a  writ  or  writs  of  subpoena,  issued  by  and 
under  the  seal  of  this  Honorable  Court  directed  to 
the  said  defendants  herein,  to  wit:    American    Oil- 
fields Company,  Limited,    Midland    Oilfields    Com- 
pany,   Limited,    El   Dora    Oil    Company,    National 
Pacific  Oil  Company,  Miocene  Oil  Company,  Con- 
solidated Midway  Oil  Company,  Californian  Amal- 
gamated Oil  Company,  Pan  American  Oil  Company, 
Maricopa     Consolidated     Oil     Company,     General 
Petroleum   Company,    Independent   Oil   Producers 
Agency,  Phoenix  Refining  and  Manufacturing  Com- 
pany, Standard  Oil  Company,  Title  Insurance  and 
Trust  Company,  King  Lumber  Company,  Layne  and 
Bowler  Compan}^  of   California,   Sesame   Oil   Com- 
pany,    [24]     Thirty  Thirty-Two  Land  Company,  J. 
L.  Campbell,  H.  M.  Jackson,  John  Shrader,  A.  B. 
Coulson,  M.  S.  Platz,  J.  M.  Dunn,  C.  S.  Green,  T.  J. 
Green,  H.  H.  Hair,  Archibald  York,  David  S.  Bach- 
man,  James  Bloom,  Daisy  C.  Danziger,  J.  M.  Dan- 
ziger,  Edward  Fox,  Mary  F.    Francis,    George    C. 
Haldeman,  John  V.  Hoffman,  M.  E.  Hoffman,  Ben- 
jamin M.  Howe,  Wilbert  Morgrage,  Mrs.  W.  Mor- 
grage,  Robert  F.  O'Brien,  George  L.  Reynolds,  Mrs. 
George  L.  Reynolds,  Charles  A.  Son,  Anna  W.  Mary 
Waite,  M.  P.  Waite,  D.  C.  Wallace,  Jr.,  A.  L.  Weil 
and  Florence  G.  Weil,  therein  and  thereby  command- 
ing them  and  each  of  them  at  a  certain  time,  and 
under  a  certain  penalty  therein  to  be  named,  to  be 
and  appear  before  this  Honorable  Court,  and  then 
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and  there  severally,  full,  true  and  direct  answers 
make  to  all  and  singular  the  premises  but  not  under 
oath,  answer  under  oath  being  hereby  expressly 
waived,  and  stand  to  perform  and  abide  by,  such 
order,  direction  and  decree  as  may  be  made  against 
them,  or  any  of  them,  in  the  premises  and  shall  be 
meet  and  agreeable  to  equity. 

GEORGE  W.  WTCKERSHAM, 
Attorney  General  of  the  United  States. 
A.  I.  McCOEMICK, 

United  States  Attorney. 
B.  D.  TOWNSEND, 
Special  Assistant  to  the  Attorney  General.     [25] 

United  States  of  America, 
Southern  District  of  California, 
County  of  Los  Angeles, — ss. 

Gratz  W.  Helm,  being  first  duly  sworn,  deposes 
and  says : 

I  am  now,  and  have  been  for  more  than  four  years 
last  past,  an  employee  and  agent  of  the  General  Land 
Office,  Department  of  the  Interior  of  the  United 
States;  at  all  times  from  and  after  the  1st  dav  of 
July,  1910,  I  have  been,  and  am  now.  Chief  of  Field 
Division  of  the  General  Land  Office  of  the  United 
States,  assigned  to  dut}^  and  in  charge  of  the  public 
lands  of  the  said  United  States,  comprised  in  the 
Sixth  Field  Division  in  the  Southern  District  of 
California,  including  the  land  described  in  the  fore- 
going bill  of  complaint.  During  all  of  said  times 
hereinbefore  mentioned,  imder  such  employment,  I 
have  been  engaged  in  field  examinations  and  other 
investigations  on  behalf  of  the  Department  of  the  In- 
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terior  with  reference  to  the  administration  of  the 
public  land  laws  of  the  United  States  and  the  en- 
forcement and  protection  of  the  proprietary  and 
other  rights  of  the  United  States  pertaining  to  said 
public  lands.  The  acts  and  transactions  referred  to 
in  the  foregoing  bill  of  complaint  with  reference  to 
said  land  in  paragraph  II  thereof  described,  were 
investigated  by  me,  as  such  employee  and  agent,  and 
under  my  supervision,  direction  and  control,  and  in 
this  manner  I  acquired  knowledge  thereof.  The 
same  are  true  of  my  own  knowledge,  except  as  to  the 
statements  therein  made  on  information  and  belief, 
and  as  to  those  matters,  I  believe  them  to  be  true. 

My  knowledge  of  the  facts  upon  which  the  prayer 
for  temporary  relief  by  injunction  and  receivership 
in  said  bill  is  based,  w^as  obtained  from  an  inspection 
of  the  records  of  the  United  States  Land  Office  for 
the  Los  Angeles  Land  District,  the  records  of  the 
office  of  the  county  recorder,  county  of  Kern,  Cali- 
fornia, and  an  inspection  and  observation  of  the 
land  described  [26]  in  said  bill  of  complaint,  and 
operations  conducted  in  and  upon  said  land,  and 
upon  admissions  and  statements  made  by  certain  of 
the  defendants  and  their  duly  authorized  officers  and 
agents. 

(Signed)     GEATZ  W.  HELM. 

Subscribed  and  sworn  to  before  me  this  27th  day 
of  February,  1913. 

[Seal]         (Signed)     WM.  M.  VAN  DYKE, 
Clerk  of  the  U.  S.  District  Court  for  the  Southern 

District  of  California,  Southern  Division.     [27] 
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[Motion  to  Dismiss  Bill  of  Complaint.] 

In  the  District  Court  of  the  TTmted  tates,  Southern 
District  of  California,  Northern  Division,  Ninth 
Circuit, 

No.  A-3— IN  EQUITY. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

AMERICAN     OILFIELDS     COMPANY,    LIM- 
ITED, et  al., 

Defendants. 

To  the  Honorable,  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California,, 
Northern  Division,  Ninth  Circuit : 
Defendants,  American  Oilfields  Company,  Lim- 
ited, Midland  Oilfields  Company,  Limited,  National 
Pacific  Oil  Company,  Consolidated  Midway  Oil  Com- 
pany, Pan  American  Oil  Company,  Maricopa  Con- 
solidated Oil  Company,  General  Petroleum  Com- 
pany, Thirty  Thirty-two  Land  Company,  David  S. 
Bachman,  Daisy  C.  Danziger,  J.  M.  Danziger,  Ed- 
ward Fox,  George  C.  Haldeman,  John  V.  Hoffman, 
M.  E.  Hoffman,  Benjamin  M.  Howe,  Wilbert  Mor- 
grage,  Mrs.  W.  Morgrage,  Robert  F.  O'Brien, 
George  L.  Reynolds,  Mrs.  George  L.  Reynolds, 
Charles  A.  Son,  Anna  W.  Mary  Waite,  M.  P.  Waite, 
D.  C.  Wallace,  Jr.,  A.  L.  Weil  and  Florence  G.  Weil, 
hereby  move  that  the  Bill  of  Complaint  in  the  above- 
entitled  action  and  the  whole  thereof  be  dismissed 
for  insufficiency  of  fact  to  constitute  a  valid  cause 
of  action  in  equity  against  the  defendants  in  this: 
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That  it  appears  from  said  Bill  of  Complaint,  that 
defendants'  grantors  located  said  land  prior  to  July 
2d,  1910,  and  under  said  location  defendants  entered 
into  the  actual  possession  of  said  land,  and  made  a 
discovery  of  mineral  thereon,  and  that  it  is  not  al- 
leged that  prior  to  July  2d,  1910,  and  on  said  date 
defendants  were  not  in  the  diligent  [28]  prosecu- 
tion of  work  leading  to  discovery  of  oil  or  gas; 

That  the  basis  of  plaintiff's  cause  of  action  de- 
pends on  an  alleged  withdrawal  of  said  land  on  the 
27th  day  of  September,  1909,  by  the  President  of  the 
United  States  acting  by  and  through  the  Secretary 
of  the  Interior,  and  that  the  alleged  withdrawal  of 
said  land  from  entry  on  the  27th  day  of  September, 
1909,  was  unconstitutional,  void  and  of  no  force  and 
effect,  and  beyond  the  authority  of  the  President  and 
contrary  to  the  provisions  of  Chapter  6,  Title  32  of 
the  Revised  Statutes  of  the  United  States  and  the 
Act  of  Congress  of  February  11, 1897,  27  Stat.  L.  526, 
and  the  Acts  amending  and  supplementing  the 
same ; 

That  it  further  appears  that  no  withdrawals  of 
the  minerals  in  said  land  was  ever  made. 

That  it  appears  that  this  is  an  action  to  quiet  title, 
but  it  is  not  alleged  that  plaintiff  is  in  the  possession 
of  said  land  of  any  part  thereof;  to  the  contrary  it  is 
alleged  that  defendants  are  in  possession  of  the 
whole  thereof ; 

That  it  further  appears  in  said  Bill  of  Complaint 
that  defendants  by  their  efforts  and  expenditures 
over  several  years  have  established  the  value  of  said 
lands  to  an  amount  exceeding  $500,000.00  which  were 
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theretofore  valueless ;  that  plaintiff  seeks  the  recov- 
ery of  the  land  and  the  improvement  thereof,  and  the 
oil  removed  therefrom,  without  offering  to  pay  for 
the  said  improvements  or  the  cost  of  producing  said 
oil,  or  to  make  any  allowance  therefor ; 

That  it  further  appears  from  said  Bill  of  Com- 
plaint that  [29]  plaintiff  is  seeking  the  interposi- 
tion of  a  court  of  equity  without  offering  to  do 
equity. 

A.  L.  WEIL, 
Solicitor  for  Defendants,  American  Oilfields  Com- 
pany, Ltd.,  Midland  Oilfield  Co.,  Ltd.,  National 
Pacific  Oil  Co.,  Consolidated  Midway  Oil  Co., 
Pan  American  Oil  Company,  Maricopa  Con- 
solidated Oil  Co.,  General  Petroleum  Company, 
Thirty  Thirty-Tw^o  Land  Co.,  David  S.  Bach 
man,  Daisy  C.  Danziger,  J.  M.  Danziger,  Ed- 
ward Fox,  George  C.  Haldeman,  John  V.  Hoff- 
man, M.  E.  Hoffman,  Benjamin  M.  Howe,  Wil- 
bert  Morgrage,  Mrs.  W.  Morgrage,  Eobert  F. 
O'Brien,  George  L.  Eeynolds,  Mrs.  George  L. 
Reynolds,  Charles  A.  Son,  Anna  W.  Mary 
Waite,  M.  P.  Waite,  D.  C.  Wallace,  Jr.,  A.  L. 
Weil,  Florence  G.  Weil. 

[Endorsed]  :  No.  A-3.  In  Equity.  U.  S.  District 
Court,  Southern  District  of  California,  Northern 
Division,  Ninth  Circuit.  The  United  States  of 
America,  Plaintiff,  vs.  American  Oilfields  Company, 
et  al.,  Defendants.  Motion  to  Dismiss,  Received  a 
copy  of  this  within  Motion  to  Dismiss  this  20th  day 
of  May,  1913.  A.  I.  McCormick,  U.  S.  Atty.  Filed 
May  20, 1913.     Wm.  M.  Van  Dyke,  Clerk.     By  Chas. 
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N.  Williams,  Deputy  Clerk.  A.  L.  Weil,  Attorney 
at  Law,  1206  Alaska  Commercial  Bldg.,  San  Fran- 
cisco, Cal.     [30] 


No.  A-3— IN  EQiUITY. 

In  the  District  Court  of  the  United  States,  Southern 
District  of  Calif ornia.  Northern  Division,  Ninth 
Circuit, 

THE  UNITED  STATES  OF  AMERICA, 

Plainiff, 
versus 

AMERICAN  OILFIELDS  COMPANY.  LIM- 
ITED, Midland  Oilfields  Company,  Limited, 
El  Dora  Oil  Company,  National  Pacific  Oil 
Company,  Miocene  Oil  Company,  Consol- 
idated Midway  Oil  Company,  Californian 
Amalgamated  Oil  Company,  Pan  American 
Oil  Company,  Maricopa  Consolidated  Oil  Com- 
pany, General  Petroleum  Company,  Inde- 
pendent Oil  Producers  Agency,  Phoenix  Re- 
fining and  Manufacturing  Company,  Stand- 
ard Oil  Company,  Title  Insurance  and  Trust 
Company,  King  Lumber  Company,  Layne  and 
Bowler  Company  of  California,  Sesame  Oil 
Company,  Thirty  Thirty-Two  Land  Company, 
J.  L.  Campbell,  H.  M.  Jackson,  John  Schrader, 
A.  B.  Coulson,  M.  S.  Platz,  J.  M.  Dunn,  C.  S. 
Green,  T.  J.  Green,  H.  H.  Hair,  Archibald 
York,  David  S.  Bachman,  James  Bloom,  Daisy 
C.  Danziger,  J.  M.  Danziger,  Edward  Fox, 
Mary  F.  Francis,  George  C.  Haldeman,  John 
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V.  Hoffman,  M.  E.  Hoffman,  Benjamin  M. 
Howe,  Wilbert  Morgrage,  Mrs.  W.  Morgrage, 
Eobert  F.  O'Brien,  George  L.  Reynolds,  Mrs. 
George  L.  Reynolds,  Charles  A.  Son,  Anna  W. 
Mary  Waite,  M.  P.  Waite,  D.  C.  Wallace,  Jr., 
A.  L.  Weil,  and  Florence  G.  Weil, 

Defendants. 

Order  Overruling  Motions  to  Dismiss,  and 
Appointing  Receiver. 

WHEREAS,  motions  to  dismiss  tbe  bill  of  com- 
plaint in  tbis  suit  were  made  by  certain  of  the  de- 
fendants herein,  and  were  on  January  3.  1914,  and 
again  on  March  [31]  21,  1914,  were  fully  argued 
and  submitted ;  and 

WHEREAS,  motions  by  the  complainant  for  the 
appointment  of  a  Receiver  for  the  interests  of  the 
El  Dora  Oil  Company,  J.  L.  Campbell,  H.  M.  Jack- 
son, John  Schrader,  M.  S.  Platz,  American  Oilfields 
Company,  Limited,  Californian  Amalgamated  Oil 
Company,  Pan  American  Oil  Company,  Consol- 
idated Midway  Oil  Company,  National  Pacific  Oil 
Company,  Maricopa  Consolidated  Oil  Company,  and 
A.  L.  Weil,  in  the  land  described  in  the  bill  of  com- 
plaint herein,  together  with  all  oil  and  other  prop- 
erty on  said  land  were  on  March  21, 1914,  argued  and 
submitted : 

IT  IS  NOW  CONSIDERED,  ORDERED  AND 
ADJUDGED  that  the  motions  of  the  defendants 
herein  to  dismiss  are  hereby  overruled  and  denied, 
and  each  of  the  said  defendants  who  made  said  mo- 
tions to  dismiss  is  allowed  five  days  to  file  answer  in 
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addition  to  the  time  allowed  by  the  New  Equity 
Rules. 

IT  IS  FURTHER  ORDERED,  that  A.  E.  Camp- 
bell, Esq.,  be,  and  he  is  hereby  appointed  Receiver  of 
the  property  described  in  the  bill  of  complaint  herein 
claimed  by  the  El  Dora  Oil  Company,  J.  L.  Campbell, 
H.  M.  Jackson,  John  Schrader,  M.  S.  Platz,  Am- 
erican Oilfields  Company,  Limited,  Midland  Oilfields 
Company,  Limited,  Californian  Amalgamated  Oil 
Company,  Pan  American  Oil  Company,  Consolidated 
Midway  Oil  Company,  National  Pacific  Oil  Com- 
pany, Maricopa  Consolidated  Oil  Company,  and  A. 
L.  Weil,  to  wit : 

All  the  Southeast  Quarter  of  Section  Thirty- 
two,  Township  Twelve  North,  Range  Twenty- 
three  West,  San  Bernardino  Base  and  Meridian, 
situated  in  Kern  County,  State  of  California, 
[32] 
and  of  the  oil,  gas,  and  all  other  property  of  every 
kind  situated  on  said  land,  or  already  extracted  there- 
from and  still  in  the  possession  of  defendants,  and 
the  defendants,  and  each  of  them,  their  agents,  at- 
torneys and  employees  are  enjoined  from  removing 
said  oil,  gas,  or  other  property,  or  any  part  thereof 
from  said  land,  or  in  any  manner  interfering  with 
the  order  of  this  Court,  and  are  enjoined  from  fur- 
ther producing  oil  from  said  land,  except  by  permis- 
sion and  under  the  direction  of  the  said  Receiver. 

Said  Receiver  is  directed  to  receive,  and  the  said 
defendants  are  directed  to  surrender  to  said  Reciver 
all  moneys  in  their  hands  or  in  the  hands  of  any  per- 
son or  corporation  for  them  which  are  the  proceeds 
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of  the  sale  of  oil  or  gas  produced  from  said  lands 
hereinbefore  described;  and  the  said  Eeceiver  is 
directed  to  collect  any  notes,  accounts,  or  other  evi- 
dences of  debt  due  or  payable  on  account  of  oil  and 
gas  produced  from  said  land  and  sold  by  or  for  said 
defendants,  or  any  of  them. 

The  said  Receiver  is  given  power  and  directed  to 
operate  any  oil  or  gas  wells  on  said  property,  or  to 
permit  them  to  be  operated  by  the  respective  defend- 
ants now  in  possession  of  or  operating  same,  or  who 
have  heretofore  operated  on  said  lands ;  or  to  close 
said  wells,  if  he  deems  it  necessary  or  advisable  to  do 
so  in  order  to  conserve  the  oil  and  gas  in  said  lands 
and  prevent  said  property  from  being  damaged  or 
the  oil  and  gas  from  being  wasted. 

The  said  Receiver  is  directed  to  ascertain  the  quan- 
tity of  oil  and  gas  heretofore  extracted  by  said  re- 
spective defendants,  and  to  keep  an  accurate  account 
of  all  oil  and  gas  hereafter  produced  from  said  lands, 
and  to  sell  said  oil  and  gas  for  the  best  price  obtain- 
able.    [33] 

For  the  purpose  of  making  an  investigation  and 
determining  the  condition  of  the  wells  drilled  on  said 
lands,  and  particularly  for  the  purpose  of  determin- 
ing whether  water  is  infiltrating  the  oil  sands  or 
reservoirs  on  said  lands,  and  for  the  further  purpose 
of  ascertaining  the  amount  of  oil  and  gas  heretofore 
produced,  the  price  at  which  the  same  has  been  sold, 
and  the  value  thereof,  the  Receiver  is  directed  and 
empowered  to  examine  the  logs  of  the  wells  and  the 
books  of  account  kept  by  the  defendants  or  any  of 
them  in  the  development  and  operation  of  said  lands. 
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For  the  purpose  of  preventing  damage  to  said 
lands  by  the  infiltration  of  water  into  the  oil  sands 
and  otherwise,  and  for  the  purpose  of  protecting  and 
operating  the  said  property,  the  said  Eeceiver  is 
authorized  to  employ  such  assistance  and  incur  such 
expense,  to  be  paid  out  of  the  moneys  coming  into  his 
hands  as  Receiver,  as  he  shall  deem  necessary,  sub- 
ject to  the  approval  of  this  Court.  All  moneys  com- 
ing into  the  hands  of  said  Receiver,  shall,  unless 
otherwise  directed  by  the  Court,  be  deposited  in  a 
bank  or  banks  to  be  selected  jointly  by  the  Receiver 
and  the  defendants  who  claim  such  moneys,  or  their 
respective  solicitors  of  record,  and  the  solicitor  for 
the  complainant,  and  such  moneys  shall  be  paid  out 
by  the  said  bank  or  banks  only  upon  checks  signed 
by  said  Receiver  and  by  said  solicitors  of  record,  or 
otherwise  as  may  be  ordered  by  this  Court. 

A  bond  in  the  sum  of  Five  Thousand  ($5,000)  Dol- 
lars, to  be  approved  by  this  Court,  shall  be  given  by 
the  Receiver  within  five  days  from  the  filing  of  this 
order;  [34]  provided  the  solicitor  for  the  com- 
plainant or  for  the  defendants,  or  either  of  them,  may 
at  any  time  upon  one  day's  notice  to  counsel  for  the 
opposite  parties,  apply  to  the  Court  for  an  increase 
in  the  amount  of  said  bond. 

The  amount  of  compensation  to  be  paid  to  the 
Receiver  in  this  suit  is  to  be  determined  hereafter. 

This  April  23,  1915. 

M.  T.  DOOLING, 
United  States  District  Judge. 

[Endorsed].  No.  A-3— Eq.  U.  S.  District  Court, 
Southern  District  of  California,  Northern  Division. 
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United  States  of  America,  vs.  American  Oilfields  Co. 
et  al.  Order  Overruling  Motions  to  Dismiss  and  Ap- 
pointing Eeceiver.  Filed  Apr.  26,  1915.  Wm.  M. 
Van  Dyke,  Clerk.  By  E.  S.  Zimmerman,  Deputy 
Clerk.     [35] 


No.  A-3— IN  EQUITY. 

In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Northern  Division,  Ninth 
Circuit, 

THE  UNITED  STATES  OP  AMERICA, 

Plaintiff, 
versus 

AMERICAN  OILPIELDS  COMPANY,  LIMITED, 
Midland  Oilfields  Company,  Limited,  El  Dora 
Oil  Company,  National  Pacific  Oil  Company, 
Miocene  Oil  Company,  Consolidated  Midway 
Oil  Company,  Californian  Amalgamated  Oil 
Company,  Pan  American  Oil  Company,  Mari- 
copa Consolidated  Oil  Company,  General  Pe- 
troleum  Company,  Independent  Oil  Produc- 
ers Agency,  Phoenix  Refining  and  Manu- 
facturing Company,  Standard  Oil  Company, 
Title  Insurance  and  Trust  Company,  King 
Lumber  Company,  Layne  and  Bowler  Com- 
pany of  California,  Sesame  Oil  Company, 
Thirty  Thirty-two  Land  Company,  J.  L. 
Campbell,  H.  M.  Jackson,  John  Shrader,  A.  B. 
Coulson,  M.  S.  Platz,  J.  M.  Dunn,  C.  S.  Green, 
T.  J.  Green,  H.  H.  Hair,  Archibald  York, 
David  S.  Bachman,  James  Bloom,  Daisy  C. 
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Danziger,  J.  M.  Danziger,  Edward  Fox,  Mary 
P.  Francis,  George  C,  Haldeman,  John  V. 
Hoffman,  M  E.  Hoffman,  Benjamin  M.  Howe, 
Wilbert  Morgrage,  Mrs.  W.  Morgrage,  Robert 
F.  O'Brien,  George  L.  Reynolds,  Mrs.  George 
Reynolds,  Charles  A.  Son,  Anna  W.  Mary 
Waite,  M.  P.  Waite,  D.  C.  Wallace,  Jr.,  A.  L. 
Weil,  and  Florence  G.  Weil, 

Defendants. 
Petition  for  Order  Allowing  Appeal. 
Midland  Oilfields  Company,  Limited,  a  corpora- 
tion, defendant  herein,  conceiving  itself  aggrieved 
by  the  Order  given  and  rendered  on  the  23d  day 
of  April,  1915,  and  filed  on  the  26th  day  of  April, 
1915,  in  the  above-entitled  action,  doth  [36] 
hereby  appeal  to  the  United  States  Circuit  Court 
of  Appeals,  for  the  Ninth  Circuit,  from  that  part  of 
said  order,  a  copy  of  which  order  is  hereto  annexed^ 
which  orders  that : 

^^IT  IS  FURTHER  ORDERED  that  A.  E.  Camp- 
bell, Esq.,  be,  and  he  is  hereby  appointed  Receiver 
of  the  property  described  in  the  bill  of  Complaint 
herein  claimed  by  the  El  Dora  Oil  Company,  J.  L. 
Campbell,  H.  M.  Jackson,  John  Shrader,  M.  S. 
Platz,  American  Oilfields  Company,  Limited,  Mid- 
land Oilfields  Company,  Limited,  Californian  Amal- 
gamated Oil  Company,  Pan  American  Oil  Company, 
Consolidated  Midway  Oil  Company,  National  Pacific 
Oil  Company,  Maricopa  Consolidated  Oil  Company, 
and  A.  L.  Weil,  to  wit : 

All  the  Southeast  Quarter  of  Section  Thirty- 
two,  Township   Twelve   North,  Range  Twenty- 
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three  West,  San  Bernardino  Base  and  Meridian, 
situated  in  Kern  County,  State  of  California, 
and  of  the  oil,  gas,  and  all  other  property  of  every 
kind  situated  on  said  land,  or  already  extracted 
therefrom  and  in  the  possession  of  defendants,  and 
the  defendants,  and  each  of  them,  their  agents,  at- 
torneys and  employees  are  enjoined  from  removing 
said  oil,  gas,  or  other  property,  or  any  part  thereof, 
from  said  land,  or  in  any  manner  interfering  with 
the  order  of  this  Court,  and  are  enjoined  from  fur- 
ther  producing  oil  from  said  land,  except  by  permis- 
sion and  under  the  direction  of  the  said  Receiver. 

Said  Receiver  is  directed  to  receive,  and  the  said 
defendants  are  directed  to  surrender  to  said  Receiver 
all  moneys  in  their  hands  or  in  the  hands  of  any 
person  or  corporation  for  them  which  are  the  pro- 
ceeds of  the  sale  of  oil  or  gas  produced  from  said 
lands  hereinbefore  described;  and  the  said  Receiver 
[37].  is  directed  to  collect  any  notes,  accounts,  or 
other  evidences  of  debt  due  or  payable  on  account 
of  oil  and  gas  produced  from  said  land  and  sold  by 
or  for  said  defendants,  or  any  of  them. 

The  said  Receiver  is  given  power  and  directed  to 
operate  any  oil  or  gas  well  or  wells  on  said  prop- 
erty, or  to  permit  them  to  be  operated  by  the  re- 
spective defendants  now  in  possession  of  or  operat- 
ing same,  or  who  have  heretofore  operated  on  said 
lands;  or  to  close  said  wells,  if  he  deems  it  necessary 
or  advisable  to  do  so  in  order  to  conserve  the  oil 
and  gas  in  said  lands  and  prevent  said  property  from 
being  damaged  or  the  oil  and  gas  from  being  wasted. 

The  said  Receiver  is  directed  to  ascertain  the 
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quantity  of  oil  and  gas  heretofore  extracted  by  said 
respective  defendants,  and  to  keep  an  accurate  ac- 
count of  all  oil  and  gas  hereafter  produced  from  said 
lands,  and  to  sell  said  oil  and  gas  for  the  best  price 
obtainable. 

For  the  purpose  of  making  an  investigation  and 
determining  the  condition  of  the  wells  drilled  on  said 
lands,  and  particularly  for  the  purpose  of  determin- 
ing whether  water  is  infiltrating  the  oil  sands  or 
reservoirs  on  said  lands,  and  for  the  further  purpose 
of  ascertaining  the  amount  of  oil  and  gas  heretofore 
produced,  the  price  at  which  the  same  has  been  sold, 
and  the  value  thereof,  the  Receiver  is  directed  and 
empowered  to  examine  the  logs  of  the  wells  and  the 
books  of  account  kept  by  the  defendants  or  any  of 
them  in  the  development  and  operation  of  said  lands. 

For  the  purpose  of  preventing  damage  to  said 
lands  by  the  infiltration  of  water  into  the  oil  sands 
and  otherwise,  and  for  the  purpose  of  protecting  and 
operating  the  said  property,  the  said  Receiver  is  au- 
thorized to  emloy  such  assistance  and  incur  such 
expense,  to  be  paid  out  of  the  moneys  coming  [38] 
into  his  hands  as  Receiver,  as  he  shall  deem  neces- 
sary, subject  to  the  approval  of  this  Court.  All 
moneys  coming  into  the  hands  of  said  Receiver,  shall, 
unless  otherwise  directed  by  the  Court,  be  deposited 
in  a  bank  or  banks  to  be  selected  jointly  by  the 
Receiver  and  the  defendants  who  claim  such  moneys, 
or  their  respective  solicitors  of  record,  and  the  so- 
licitor for  the  complainant,  and  such  moneys  shall 
be  paid  out  by  the  said  bank  or  banks  only  upon 
checks  signed  by  said  Receiver  and  by  said  solicitors 
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of  record,  or  otherwise,  as  may  be  ordered  by  this 
Court. 

A  bond  in  the  sum  of  Five  Thousand  ($5,000) 
Dollars,  to  be  approved  by  this  Court,  shall  be  given 
by  the  Receiver  within  five  days  from  the  filing  of 
this  order  provided  the  solicitor  for  the  complain- 
ant or  for  the  defendants,  or  either  of  them,  may 
at  any  time  upon  one  day's  notice  to  counsel  for 
the  opposite  parties,  apply  to  the  Court  for  an  in- 
crease in  the  amount  of  said  bond." 

And  defendant  prays  that  this,  its  appeal,  may  be 
allowed;  and  that  a  transcript  of  the  records  and 
proceedings  and  papers  upon  which  said  order  was 
made,  duly  authenticated,  may  be  sent  to  the  said 
United  States  Circuit  Court  of  Appeals. 

Dated  May  20th,  1915. 

A.  L  WEIL, 
Solicitor  for  Defendant  Midland  Oilfields  Company, 
Limited. 

[Endorsed] :  No.  A-3 — In  Equity.  District  Court 
of  United  States,  Southern  District  of  California, 
Northern  Division,  Ninth  Circuit.  The  United 
States  of  America,  Plaintiff,  versus  American  Oil- 
fields Company,  Limited,  et  al..  Defendants.  Pe- 
tition for  Order  Allowing  Appeal.  Filed  May  21, 
1915.  Wm.  M.  Van  Dyke,  Clerk.  By  R.  S.  Zim- 
merman, Deputy  Clerk.  A.  L.  Weil,  Solicitor  for 
Defendant,  Midland  Oilfields  Company,  Ltd.  Alaska 
Commercial  Bldg.,  San  Francisco,  California.     [39] 
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No.  A-3— IN  EQUITY. 

In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Northern  Division,  Ninth 
Circuit, 

THE  UNITED  STATES  OP  AMERICA, 

Plaintiff, 
versus 

AMERICAN  OILFIELDS  COMPANY,  LIMITED, 

Midland  Oilfields  Company,  Limited,  El  Dora 
Oil  Company,  National  Pacific  Oil  Company, 
Miocene  Oil  Company,  Consolidated  Midway 
Oil  Company,  Califomian  Amalgamated  Oil 
Company,  Pan  American  Oil  Company,  Mari- 
copa Consolidated  Oil  Company,  General  Pe- 
troleum Company,  Independent  Oil  Produc- 
ers Agency,  Phoenix  Refining  and  Manu- 
facturing Company,  Standard  Oil  Company, 
Title  Insurance  and  Trust  Company,  King 
Lumber  Company,  Layne  and  Bowler  Com- 
pany of  California,  Sesame  Oil  Company, 
Thirty  Thirty-two  Land  Company,  J.  L. 
Campbell,  H.  M.  Jackson,  John  Shrader,  A.  B. 
Coulson,  M.  S.  Platz,  J.  M.  Dunn,  C.  S.  Green, 
T.  S.  Green,  H.  H.  Hair,  Archibald  York, 
David  S.  Bachman,  James  Bloom,  Daisy  C. 
Danziger,  J.  M.  Danziger,  Edward  Fox,  Mary 
F.  Francis,  George  C,  HaldemaUj  John  V. 
Hoffman,  M  E.  Hoffman,  Benjamin  M.  Howe, 
Wilbert  Morgrage,  Mrs.  W.  Morgrage,  Robert 
F.  O'Brien,  George  L.  Reynolds,  Mrs.  George 
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L.  Reynolds,  Charles  A.  Son,  Anna  W.  Mary 
Waite,  M.  F.  Waite,  D.  C.  Wallace,  Jr.,  A.  L. 
Weil,  and  Florence  G.  Weil, 

Defendants. 

Assignment  of  Errors. 

Midland  Oilfields  Company,  Limited,  a  coorpra- 
tion,  defendant  and  appellant  herein,  having  ap- 
pealed, or  being  about  to  appeal,  from  that  certain 
Order  made  in  the  District  Court  of  the  United 
States,  for  the  Southern  District  of  California,  [40] 
Northern  Division,  Ninth  Circuit,  on  the  23d  day 
of  April,  1915,  and  filed  on  the  26th  day  of  April,  1915, 
in  an  action  pending  in  said  court  in  which  The 
United  States  of  America  was  plaintiff  and  the  said 
Midland  Oilfields  Company,  Limited,  a  corporation, 
and  othtirs,  were  defendants,  by  which  said  order  a 
receiver  was  appointed  to  take  charge  of  the  prop- 
erty of  defendants,  and  each  of  them,  says,  that  in 
the  records  and  proceedings  in  the  said  court  in  the 
said  action,  there  are  manifest  errors,  and  assigns 
the  following  as  its  assignment  of  errors  upon  the 
said  appeal: 

I. 

That  said  District  Court  erred  in  making  said  or- 
der and  appointing  a  receiver. 

11. 

That  said  District  Court,  in  making  said  order, 
erred  in  this,  that  said  court  had  not,  nor  had  the 
Judge  thereof,  any  jurisdiction  to  make  the  said 
order. 

III. 

That  said  District  Court  erred  in  making  said 
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order  in  this,  that  the  said  court  abused  its  discretion 
and  permitted  an  abuse  of  discretion  in  making  said 
order. 

IV. 

That  said  District  Court  erred  in  making  said 
order  in  that  the  complaint  of  plaintiff  in  said  action 
did  not  show  facts  justifying  the  appointment  of  a 
receiver. 

V. 

That  said  District  Court  erred  in  making  said 
order,  in  that  the  complaint  of  plaintiff  in  the  said 
action  fails  to  state  any  facts  entitling  the  plaintiff 
herein  to  any  equitable  relief  whatsoever. 

VI. 

That  said  District  Court  erred  in  making  said 
order,  in  [41]  authorizing  and  directing  the  re- 
ceiver to  take  possession  of  the  property  mentioned 
in  said  order. 

VII. 

That  said  District  Court  erred  in  making  said 
order,  in  this,  that  defendant  at  that  time  and  long 
prior  thereto  was  in  the  actual  and  peaceable  pos- 
session of  said  property,  claiming  and  holding  the 
same  under  and  by  virtue  of  the  laws  of  the  United 
States,  and  that  in  and  by  the  allegations  of  plain- 
tiff's complaint  herein,  it  appears  that  the  plaintiff 
was  and  is  out  of  possession.  That  it  does  not  ap- 
pear of  record  herein  that  an  ancillary  suit  for  the 
appointment  of  a  receiver  had  ever  been  commenced 
or  brought  by  pliantiff  against  defendant.  That 
plaintiff  had  and  has  a  plain,  speedy  and  adequate 
remedy  at  law,  and  said  District  Court,  sitting  as  a 
Court  of  Equity,  herein,  was  and  is  without  author- 
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ity  or  jurisdiction  to  make  said  order. 

In  order  that  the  foregoing  assignment  of  errors 
may  be  and  appear  of  record,  the  appellant  above- 
named  presents  the  same  to  this  Court,  and  prays 
that  such  disposition  may  be  made  thereof  as  by  the 
law  and  the  statutes  of  the  United  States  in  such 
case  is  made  and  provided. 

A.  L  WEIL, 
Solicitor  for  Defendant  and  Appellant  Midland  Oil- 
fields Company,  Limited. 

[Endorsed] :  No.  A-3 — In  Equity.  District  Court 
of  United  States,  Southern  District  of  California, 
Northern  Division,  Ninth  Circuit.  The  United 
States  of  America,  Plaintiff,  versus  American  Oil- 
fields Company,  Limited,  et  al..  Defendants.  As- 
signment of  Errors.  Filed  May  21,  1915.  Wm.  M. 
Van  Dyke,  Clerk.  By  R.  S.  Zimmerman,  Deputy 
Clerk.  A.  L.  Weil,  Solicitor  for  Defendant,  Midland 
Oilfields  Company,  Ltd.  Alaska  Commercial  Bldg., 
San  Francisco,  California.     [42] 


No.  A-3— IN  EQUITY. 
In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Northern  Division,  Ninth 
Circuit, 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
versus 

AMERICAN  OILFIELDS  COMPANY,  LIMITED, 

Midland  Oilfields  Company,  Limited,  El  Dora 
Oil  Company,  National  Pacific  Oil  Company, 
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Miocene  Oil  Company,  Consolidated  Midway 
Oil  Company,  Californian  Amalgamated  Oil 
Company,  Pan  American  Oil  Company,  Mari- 
copa Consolidated  Oil  Company,  General  Pe- 
troleum Company,  Independent  Oil  Produc- 
ers Agency,  Phoenix  Refining  and  Manu- 
facturing Company,  Standard  Oil  Company, 
Title  Insurance  and  Trust  Company,  King 
Lumber  Company,  Layne  and  Bowler  Com- 
pany of  California,  Sesame  Oil  Company, 
Thirty  Thirty-two  Land  Company,  J.  L. 
Campbell,  H.  M.  Jackson,  John  Shrader,  A.  B. 
Coulson,  M.  S.  Platz,  J.  M.  Dunn,  C.  S.  Green, 
T.  J.  Green,  H.  H.  Hair,  Archibald  York, 
David  S.  Bachman,  James  Bloom,  Daisy  C. 
Danziger,  J.  M.  Danziger,  Edward  Pox,  Mary 
P.  Francis,  George  C,  Haldeman,  John  V. 
Hoffman,  M  E.  Hoffman,  Benjamin  M.  Howe, 
Wilbert  Morgrage,  Mrs.  W.  Morgrage,  Robert 
P.  O'Brien,  George  L.  Reynolds,  Mrs.  George 
L,  Reynolds,  Charles  A.  Son,  Anna  W.  Mary 
Waite,  M.  P.  Waite,  D.  C.  WaUace,  Jr.,  A.  L. 
Weil,  and  Florence  G.  Weil, 

Defendants. 

Order  Allowiiig  Appeal  and  Fixing  Bond. 

On  motion  of  A.  L.  Weil,  Esq.,  counsel  for  defend- 
ant, Midland  Oilfields  Company,  Limited,  a  corpo- 
ration, and  on  filing  the  petition  of  said  defendant 
for  an  order  allowing  an  appeal,  together  with  an 
assignment  of  errors,  IT  IS  ORDERED  that  an  ap- 
peal be  and  is  hereby  allowed  to  the  United  States 
[43]     Circuit  Court  of  Appeals,  for  the  Ninth  Cir- 
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cuit,  from  the  order  given  and  made  herein  on  the 
23d  day  of  April,  1915,  and  filed  on  the  26th  day  of 
April,  1915,  in  the  District  Court  of  the  United 
States,  for  the  Southern  District  of  California, 
Northern  Division,  Ninth  Circuit,  appointing  a  re- 
ceiver to  take  charge  of  the  property  of  defendants, 
and  each  of  them. 

That  the  amount  of  the  bond  upon  said  appeal  be 

and  is  hereby  fixed  at  the  sum  of  $ if  the  writ 

of  supersedeas  is  desired. 

That  upon  the  execution  and  approval  of  said  bond 
by  this  Court,  a  writ  of  supersedeas  issue  under  the 
seal  of  this  Court,  directed  to  plaintiff  herein,  its 
agents  and  servants,  and  the  receiver  appointed 
herein  under  said  order,  that  they  desist  and  refrain 
from,  in  any  manner,  interfering  with  the  North 
half  of  the  Northwest  quarter  and  the  North  half 
of  the  South  half  of  Northwest  quarter  of  said  prop- 
erty, or  in  any  manner  enforcing  or  attempting  to 
enforce  said  order  of  the  23d  day  of  April,  1915, 
against  Midland  Oilfields  Company,  Limited,  until 
said  appeal  be  heard  and  determined,  or  the  further 
order  of  this  Court.  If  the  supersedeas  is 
M.T.D.  desired  appellant  may  apply  therefor  to  the 
Court  of  Appeals. 

Dated  May  21,  1915. 

M.  T.  DOOLING, 

Judge, 

[Endorsed] :  No.  A-3— In  Equity.  District  Court 
of  United  States,  Southern  District  of  California, 
Northern  Division,  Ninth  Circuit.  The  United 
States  of  America,  Plaintiff,  versus  American  Oil- 
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fields  Company,  Limited,  et  al.,  Defendants.  Order 
Allowing  Appeal  and  Fixing  Bond.  Filed  May  21, 
1915.  Wm.  M.  Van  Dyke,  Clerk.  By  R.  S.  Zimmer- 
man, Deputy  Clerk.  A.  L.  Weil,  Solicitor  for  De- 
fendant Midland  Oilfields  Company,  Ltd.  Alaska 
Commercial  Bldg.,  San  Francisco,  California.     [44] 


[Bond  on  Appeal.] 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  we.  Midland  Oilfields  Company,  Ltd.,  a  corpo- 
ration, as  princioal,  and  G.  J.  Syminton  and  R.  E. 
Maynard,  as  sureties,  are  held  and  firmly  bound  unto 
The  United  States  of  America  in  the  full  and  just 
sum  of  Five  Hundred  Dollars,  to  be  paid  to  the  said 
The  United  States  of  America,  its  certain  attorney, 
executors,  administrators  or  assigns;  to  which  pay- 
ment, well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors  and  administrators,  jointly  and 
severally,  by  these  presents.  Sealed  with  our  seals 
and  dated  this  21st  day  of  May,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  fifteen. 

WHEREAS,  lately  at  a  District  Court  of  the 
United  States  of  the  Southern  District  of  California, 
Northern  Division,  Ninth  Circuit,  in  a  suit  depending 
in  said  court,  between  The  United  States  of  America, 
Plaintiff,  vs.  American  Oilfields  Company,  Ltd.,  et 
al.,  Defendants,  in  which  an  order  overruling  mo- 
tion to  dismiss,  and  appointing  a  Receiver  was  ren- 
dered against  the  Midland  Oilfields  Company,  Ltd., 
and  the  said  Midland  Oilfields  Company,  Ltd.,  having 
obtained  from  said  court  an  order  allowing  an  ap- 
peal to  reverse  the  said  order  in  the  aforesaid  suit, 
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and  a  citation  directed  to  the  said  The  United  States 
of  America  citing  and  admonishing  it  to  be  and 
appear  at  a  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  be  holden  at  San  Francisco, 
in  the  State  of  California. 

Now,  the  condition  of  the  above  obligation  is  such, 
that  if  the  said  Midland  Oilfields  Company,  Ltd., 
shall  prosecute  its  appeal  to  effect,  and  answer  all 
damages  and  costs  if  it  fail  to  make  its  plea  good, 
then  the  above  obligation  to  be  void;  else  to  remain 
in  full  force  and  virtue. 

MIDLAND  OILFIELDS  COMPANY,  Ltd. 

[Seal] 
J.  C.  ANDERSON, 

Vice-president. 
G.  J.  SYMINTON. 
R.  E.  MAYNARD. 

Acknowledged  before  me  the  day  and  year  first 
above  written. 

[Seal]  BERTHA  L.  MARTIN, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California.     [45] 

United  States  States  of  America, 
Northern  District  of  California, — ss. 

G.  J.  Syminton  and  R.  E.  Maynard  being  duly 
sworn,  each  for  himself,  deposes  and  says,  that  he  is 
a  freeholder  in  said  District,  and  is  worfcth  the  sum 
of  Five  Hundred  Dollars,  exclusive  of  property  ex- 
empt from  execution,  and  over  and  above  all  debts 

and  liabilities. 

G.  J.  SYMINTON. 
R.  E.  MAYNARD. 
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Subscribed  and  sworn  to  before  me,  this  21st  day 
of  May,  A.  D.  1915. 

[Seal]  BERTHA  L.  MARTIN, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

[Endorsed] :  No.  A-3^ — In  Equity.  United  States 
District  Court  for  the  Southern  District  of  Califor- 
nia, Northern  Division,  Ninth  Circuit.  The  United 
States  of  America,  Plaintiff,  vs.  American  Oilfields 
Company,  Ltd.,  a  corporation,  et  al..  Defendants. 
Bond  on  Appeal  of  Midland  Oilfields  Company,  Ltd. 
Form  of  Bond  and  Sufficiency  of  Sureties  Approved. 
M.  T.  Dooling,  Judge.  Filed  Jun.  1,  1915.  Wm.  M. 
Van  Dyke,  Clerk.  By  Chas.  N.  Williams,  Deputy 
Clerk.     [46] 


UNITED  STATES  OF  AMERICA. 

District  Court  of  the  United  States^  Southern  Dis- 
trict of  California,  Northern  Division. 

No.  A-3— EQ. 
Clerk's  Office. 

THE  UNITED  STATES  OF  AMERICA, 

vs. 

AMERICAN    OILFIELDS     COMPANY,    LTD., 

et.  al.. 

Praecipe  [for  Transcript  of  Record  on  Appeal]. 

To  the  Clerk  of  Said  court. 

Sir :  Please  issue  Transcript  of  record  on  appeal  of 
defendant,  Midlands  Oilfields  Company,  Limited,  in 
the  above-entitled  case,  containing  copies  of  the  fol- 
lowing papers  therein,  viz. : 
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1.  Bill  of  Complaint ; 

2.  Motion  of  Said  Defendant  to  Dismiss  Bill  of 

Complaint ; 

3.  Order  Overruling  Motion  to  Dismiss  and  Ap- 

pointing Receiver; 

4.  Petition  for  Order  Allowing  Appeal,  Omitting 

Therefrom  Copy  of  Order  Overruling  Mo- 
tion to  Dismiss,  etc.,  Attached  Thereto ; 

5.  Assignment  of  Errors; 

6.  Order  Allowing  Appeal,  and  Fixing  Bond ;  and 

7.  Bond  on  Appeal. 

A.  L.  WEIL, 
Solicitor  for  Midlands  Oilfields  Co.,  Ltd.     [47] 

[Endorsed]  :  No.  A-3  Eq.  U.  S.  District  Court 
Southern  District  of  California,  Northern  Division, 
United  States  vs.  American  Oilfields  Co.,  Ltd.,  et  al. 
Praecipe  for  Transcript  on  Appeal  of  Midland  Oil- 
fields Co.,  Ltd.  Filed  Aug.  26,  1915.  Wm.  M.  Van 
Dyke,  Clerk.  By  Leslie  S.  Colyer,  Deputy  Clerk. 
[48] 
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[Certificate  of  Clerk  U.  S.  District  Court  to 
Transcript  of  Record  on  Appeal.] 

In  the  District  Court  of  the  United  States,  in  and 
for  the  Southern  District  of  California,  North- 
ern Division, 

No.  A-3— EQUITY. 
THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
versus 

AMERICAN  OILFIELDS  COMPANY,  LIM- 
ITED, Midland  Oilfields  Company,  Limited, 
El  Dora  Oil  Company,  National  Pacific  Oil 
Company,  Miocene  Oil  Company,  Consolidated 
Midway  Oil  Company,  Californian  Amalga- 
mated Oil  Company,  Pan  American  Oil  Com- 
pany, Maricopa  Consolidated  Oil  Company, 
General  Petroleum  Company,  Independent 
Oil  Producers  Agency,  Phoenix  Refining  and 
Manufacturing  Company,  Standard  Oil  Com- 
pany, Title  Insurance  and  Trust  Company, 
King  Lumber  Company,  Layne  and  Bowler 
Company  of  California,  Sesame  Oil  Company, 
Thirty  Thirty-Two  Land  Company,  J.  L. 
Campbell,  H.  M.  Jackson,  John  Shrader,  A.  B. 
Coulson,  M.  S.  Platz,  J.  M.  Dunn,  C.  S.  Green, 
T.  J.  Green,  H.  H.  Hair,  Archibald  York, 
David  S.  Bachman,  James  Bloom,  Daisy  C. 
Danziger,  J.  M.  Danziger,  Edward  Fox,  Mary 
F.  Francis,  George  C.  Haldeman,  John  V. 
Hoffman,  M.  E.  Hoffman,  Benjamin  M.  Howe, 
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Wilbert  Morgrage,  Mrs.  W.  Morgrage,  Robert 
F.  O'Brien,  George  L.  Reynolds,  Mrs.  George 
L.  Reynolds,  Charles  A.  Son,  Anna  W.  Mary 
Waite,  M.  P.  Waite,  D.  C.  Wallace,  Jr.,  A.  L. 
Weil  and  Florence  G.  Weil, 

Defendants. 

I,  Wm.  M.  Van  Dyke,  Clerk  of  the  District  Court 
of  the  United  States  of  America,  in  and  for  the 
Southern  District  of  California,  do  hereby  certify 
the  foregoing  forty-eight  (48)  typewritten  pages, 
numbered  from  1  to  48,  inclusive,  and  comprised  in 
one  (1)  volume,  to  be  a  full,  true  and  correct  copy  of 
the  Bill  of  Complaint,  Motion  to  Dismiss  Bill  of 
Complaint,  [49]  Order  Overruling  Motion  to  Dis- 
miss and  Appointing  Receiver,  Petition  for  Order 
Allowing  Appeal,  Assignment  of  Errors,  Order  Al- 
lowing Appeal  and  Fixing  Bond,  Bond  on  Appeal 
and  Praecipe  for  Transcript  in  the  above  and  therein 
entitled  cause,  and  that  the  same  together  constitute 
the  record  in  said  cause  as  specified  in  the  said  Prae- 
cipe filed  in  my  office  on  behalf  of  the  defendant  and 
appellant,  Midland  Oilfields  Company,  by  its  attor- 
ney of  record ; 

I  do  further  certify  that  the  cost  of  the  foregoing 
record  is  $27.25,  the  amount  whereof  has  been  paid 
me  by  the  Midland  Oilfields  Company,  the  appellant 
in  said  cause. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  the  District  Court 
of  the  United  States  of  America,  in  and  for  the 
Southern  District  of  California,  Northern  Division, 
this  8th  day  of  September,  in  the  year  of  our  Lord, 
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one  thousand  nine  hundred  and  fifteen,  and  of  our 
Independence,  the  one  hundred  and  fortieth. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk  of  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California. 

By  Leslie  S.  Colyer, 

Deputy  Clerk. 
[Ten  Cent  Internal  Revenue   Stamp.     Canceled 
9/8/15.     L.  S.  C]     [50] 


[Endorsed]:  No.  2659.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Midland 
Oilfields  Company,  Limited,  a  Corporation,  Appel- 
lant, vs.  The  United  States  of  America,  Appellee. 
Transcript  of  Record.  Upon  Appeal  from  the  United 
States  District  Court  for  the  Southern  District  of 
California,  Northern  Division. 
Filed  September  21,  1915. 

FRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals, 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk.     [51] 
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[Order  Allowing  Appellant  to  and  Including  August 
19, 1915,  to  File  Transcript  on  Appeal.] 

In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Northern  Division,  Ninth 
Circuit, 

No.  A-3— EQUITY. 

UNITED  STATES  OF  AMERICA, 

Plaintiff  and  Respondent, 

vs. 

AMERICAN     OILFIELDS     COMPANY,     LTD. 

ei  ai.. 

Defendants  and  Appellants. 

Good  cause  being  shown  therefor, 

IT  IS  HEREBY  ORDERED  that  the  appellant, 
Midland  Oilfields  Company,  Limited,  have  sixty  (60) 
days  further  time  in  addition  to  the  time  heretofore 
allowed,  within  which  to  file  its  transcript  on  appeal 
in  the  above-entitled  suit  with  the  clerk  of  the  United 
States  Circuit  Court  of  Appeals  in  and  for  the  Ninth 
Circuit. 

Dated,  August  16,  1915. 

ROSS, 
Circuit  Judge. 

[Endorsed] :  No.  2659.  United  States  Circuit 
Court  of  Appeals,  for  the  Ninth  Circuit.  United 
States  of  America,  vs.  American  Oilfields  Company, 
Ltd.,  et  al.  Order  Extending  Time  to  File  Record. 
Filed  Sep.  7, 1915.  F.  D.  Monckton,  Clerk.  Refiled 
Sep.  21,  1915.     F.  D.  Monckton,  Clerk. 
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[Order  Allowing  Appellant  to  and  Including  Oc- 
tober 18,  1915,  to  File  Tl-anscript  on  Appeal.] 

In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Northern  Division,  Ninth 
Circuit, 

No.  A-3— EQUITY. 

UNITED  STATES  OF  AMERICA, 

Plaintiff  and  Respondent, 

vs. 

AMERICAN     OILFIELDS     COMPANY,     LTD. 

et  al., 

Defendants  and  Appellants. 

Good  cause  being  shown  therefor, 

IT  IS  HEREBY  ORDERED  that  the  appellant, 
Midland  Oilfields  Company,  Limited,  have  sixty  (60) 
days  additional  and  further  time  from  the  20th  day 
of  June,  1915,  within  which  to  file  its  transcript  on 
appeal  in  the  above-entitled  suit  with  the  clerk  of  the 
United  States  Circuit  Court  of  Appeals  in  and  for 
the  Ninth  Circuit. 

Dated  June  16,  1915. 

M.  T.  DOOLING, 
Judge  of  the  District  Court. 

[Endorsed]  :  No.  A-3— In  Equity.  U.  S.  District 
Court,  Southern  District  of  California,  Northern 
Division,  Ninth  Circuit.  United  States  of  America, 
Plaintiff  and  Respondent,  vs.  American  Oilfields 
Company,  Ltd.,  et  al.,  Defendants  and  Appellants. 
Order  Extending  Time  to  File  Transcript  on  Appeal. 
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Piled  Jun.  17, 1915.    Wm.  M.  Van  Dyke,  Clerk.     By 
Chas.  N.  Williams,  Deputy  Clerk. 

No.  2659.  United  States  Circuit  Court  of  Ap- 
peals, for  the  Ninth  Circuit.  Order  Under  Rule  16 
Enlarging  Time  to  Oct.  18, 1915,  to  Pile  Eecord  there- 
of and  to  Docket  Case.  Piled  Sep.  7,  1915.  P.  D. 
Monckton,  Clerk.  Refiled  Sep.  21,  1915.  P.  D. 
Monckton,  Clerk. 
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Names  and  Addresses  of  Attorneys. 
For  Appellants: 

GEORGE  E.  WHITAKEE,  Esq.,  Bakersfield, 

California;  and 
E.  L.  FOSTER,  Esq.,  Bakersfield,  California. 
For  Appellees: 

THOMAS  W.  GREGORY,  Esq.,  Attorney-Gen- 
eral of  the  United  States,  Washington,  D.  C. ; 
ALBERT  SCHOONOVER,  Esq.,  U.  S.  Attor- 
ney, Los  Angeles,  California;  and 
E,  J.  JUSTICE,  Esq.,  Special  Assistant  to  the 
Attorney-General,  Postoffice  Building,  San 
Francisco,  California.     [3^] 


In  the  District  Court  of  the  United  States,  for  thei 
Southern  District  of  California,  Northern  Divi- 
sion, Ninth  Circuit, 

No.  A-3— IN  EQUITY. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff  and  Respondent, 

vs. 

AMERICAN     OILFIELDS     COMPANY,     LIM- 
ITED et  al., 

Defendants, 


*Page-number    appearing   at   foot    of   page    of   certified   Transcript   of 
Eecord. 
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EL  DOEA  OIL  COMPANY,  J.  L.  CAMPBELL, 
H.  M.  JACKSON  and  JOHN  SHRADER, 
Doing  Business  Under  the  Firm  Name  of 
OHIO  VALLEY  CONSTRUCTION  COM- 
PANY, and  JOHN  SHRADER,  and  T.  J. 
GREEN, 

Defendants  and  Appellants. 
Citation  on  Appeal. 

United  States  of  America, — ss. 

To  United  States  of  America,  Greeting: 

YOU  ARE  HEREBY  CITED  and  admonished 
to  be  and  appear  at  United  States  Circuit  Court  of 
Appeal,  Ninth  Circuit  of  United  States  to  be  holden 
at  San  Francisco,  California,  on  the  14th  day  of 
July,  1915,  pursuant  to  an  appeal  filed  in  the  clerk's 
office  of  the  United  States  District  Court,  in  and  for 
the  Southern  District  of  California,  Northern  Di- 
vision, Ninth  Circuit,  wherein  the  El  Dora  Oil  Com- 
pany, J.  L.  Campbell,  H.  M.  Jackson  and  John 
Shrader,  doing  business  under  the  firm  name  of  Ohio 
Valley  Construction  Company,  and  John  Shrader 
and  T.  J.  Green,  are  appellants,  and  United  States 
of  America  is  respondent,  to  show  cause,  if  any  there 
be,  why  the  judgment  in  the  said  Writ  of  Error  men- 
tioned, should  not  be  accorded,  and  speedy  justice 
should  not  be  done  to  the  parties  on  that  behalf.     [4] 

WITNESS,  Hon  BENJAMIN  F.  BLEDSOE, 
this  16th  day  of  June,  in  the  year  of  our  Lord  1915. 

BLEDSOE,  J., 
District  Judge.     [5] 
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Eeceived  copy  of  the  within  citation  this  16th  day 
of  June,  1915. 

ALBERT  SCHOONOVEE, 
United  States  Attorney.     [6] 

[Endorsed] :  (Original)  No.  A.  3.  In  Equity, 
in  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Northern  Division,  Ninth  Cir- 
cuit. The  United  States  of  America,  Plaintiff  and 
Respondent,  vs.  American  Oilfields  Company,  Lim- 
ited, et  al..  Defendants.  Citation  on  Appeal.  Filed 
Jun.  16, 1915.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas. 
N.  Williams,  Deputy  Clerk. 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  Northern 
Division. 

No.  A-3— IN  EQUITY. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

AMERICAN  OILFIELDS  COMPANY,  LIM- 
ITED; Midland  Oilfields  Company,  Limited; 
El  Dora  Oil  Company,  National  Pacific  Oil 
Company,  Miocene  Oil  Company,  Consoli- 
dated Midway  Oil  Company,  Californian 
Amalgamated  Oil  Company,  Pan  American 
Oil  Company,  Maricopa  Consolidated  Oil 
Company,  General  Petroleum  Company,  In- 
dependent Oil  Producers  Agency,  Phoenix 
Refining  and  Manufacturing  Company,  Stan- 
dard Oil  Company,  Title  Insurance  and  Trust 
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Company,  King  Lumber  Company,  Layne  and 
Bowler  Company  of  California,  Sesame  Oil 
Company,  Thirty  Thirty-Two  Land  Com- 
pany, J.  L.  Campbell,  H.  M.  Jackson,  John 
Shrader,  A.  B.  Coulson,  M.  S.  Platz,  J.  M. 
Dunn,  C.  S.  Green,  T.  J.  Green,  H.  H.  Hair, 
Archibald  York,  David  S.  Bachman,  James 
Bloom,  Daisy  C.  Danziger,  J  .M.  Danziger, 
Edward  Pox,  Mary  P.  Prancis,  George  C. 
Haldeman,  John  V.  Hoffman,  M.  B.  Hoffman, 
Benjamin  M.  Howe,  Wilbert  Morgrage,  Mrs. 
W.  Morgrage,  Robert  P.  O'Brien,  George  L. 
Reynolds,  Mrs.  George  L.  Reynolds,  Charles 
A.  Son,  Anna  W.  Mary  Waite,  M.  P.  Waite, 
D.  C.  Wallace,  Jr. ;  A.  L.  Weil  and  Plorence 
G.  Weil, 

Defendants.     [7] 

No.  A-3— IN  EQUITY. 

In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Northern  Division,  Ninth 
Circuit, 
THE  UNITED  STATES  OP  AMERICA, 

Plaintiff, 
vs. 

AMERICAN     OILPIELDS     COMPANY,     LIM^ 

ITED,  et  al., 

Defendants. 
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Bill  of  Complaint. 
GEORGE  W.  WICKERSHAM, 

Attorney  General  of  the  United  States. 

A.  I.  McCORMICK, 
United  States  Attorney. 
B.  D.  TOWNSEND, 

Special  Assistant  to  the  Attorney  General. 

Filed  Feb.  27,  1913.     Wm.  M.  Van  Dyke,  Clerk. 
By  Chas.  N.  Williams,  Deputy  Clerk.     [8] 

No.  A-3— IN  EQUITY. 

In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Northern  Division,  Ninth 
Circuit, 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

AMERICAN  OILFIELDS  COMPANY,  LIM- 
ITED; Midland  Oilfields  Company,  Limited; 
El  Dora  Oil  Company,  National  Pacific  Oil 
Company,  Miocene  Oil  Company,  Consoli- 
dated Midway  Oil  Company,  Californian 
Amalgamated  Oil  Company,  Pan  American 
Oil  Company,  Maricopa  Consolidated  Oil 
Company,  General  Petroleum  Company,  In- 
dependent Oil  Producers  Agency  Phoenix 
Refining  and  Manufacturing  Company,  Stan- 
dard Oil  Company,  Title  Insurance  and  Trust 
Company,  King  Lumber  Company,  Layne  and 
Bowler  Company   of  California,  Sesame   Oil 
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Company,  Thirty  Thirty-Two  Land  Com- 
pany, J.  L.  Campbell,  H.  M.  Jackson,  John 
Shrader,  A.  B.  Coulson,  M.  S.  Platz,  J.  M. 
Dunn,  C.  S.  Green,  T.  J.  Green,  H.  H.  Hair, 
Archibald  York,  David  S.  Bachman,  James 
Bloom,  Daisy  C.  Danziger,  J  .M.  Danziger, 
Edward  Fox,  Mary  P.  Francis,  George  C. 
Haldeman,  John  V.  Hoffman,  M.  E.  Hoffman, 
Benjamin  M.  Howe,  Wilbert  Morgrage,  Mrs. 
W.  Morgrage,  Robert  F.  O'Brien,  George  L. 
Reynolds,  Mrs.  George  L.  Reynolds,  Charles 
A.  Son,  Anna  W.  Mary  Waite,  M.  P.  Waite, 
D.  C.  Wallace,  Jr.;  A.  L.  Weil  and  Florence 
G.  Weil, 

Defendants.     [9] 
To  the  Judges  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California, 
Sitting  Within  and  for  the  Northern  Division 
of  Said  District : 
The  United  States   of   America,   by   George   W. 
Wickersham,  its  Attorney  General,  presents  this,  its 
Bill  in  Equity,  against  American  Oilfields  Company, 
Limited;  Midland  Oilfields  Company,  Limited;  El 
Dora  Oil  Company,  National  Pacific  Oil  Company, 
Miocene  Oil  Company,   Consolidated    Midway    Oil 
Company,  Californian  Amalgamated  Oil  Company, 
Pan  American  Oil  Company,  Maricopa  Consolidated 
Oil  Company,  General  Petroleum  Company,  Inde- 
pendent Oil  Producers  Agency,  Phoenix    Refining 
and  Manufacturing  Company,  Standard  Oil  Com- 
pany, Title  Insurance  and  Trust  Company,  King 
Lumber  Company,  Layne  and  Bowler  Company  of 
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California,  Sesame  Oil  Company,  Thirty  Thirty- 
Two  Land  Company,  J.  L.  Campbell,  H.  M.  Jackson, 
John  Shrader,  A.  B.  Coulson,  M.  S.  Platz,  J.  M. 
Dunn,  C.  S.  Green,  T.  J.  Green,  H.  H.  Hair,  Archi- 
bald York,  David  S.  Bachman,  James  Bloom,  Daisy 
C.  Danziger,  J.  M.  Danziger,  Edward  Fox,  Mary  F. 
Francis,  George  C.  Haldeman,  John  V.  Hoffman,  M. 
E.  Hoffman,  Benjamin  M.  Howe,  Wilbert  Morgrage, 
Mrs.  W.  Morgrage,  Robert  F.  O'Brien,  George  L. 
Reynolds,  Mrs.  George  L.  Reynolds,  Charles  A.  Son, 
Anna  W.  Mary  Waite,  M.  P.  Waite,  D.  C.  Wallace, 
Jr. ;  A.  L.  Weil  and  Florence  G.  Weil  (citizens  and 
residents,  respectively,  as  stated  in  the  next  succeed- 
ing paragraph  of  this  bill),  and  in  that  behalf  the 
plaintiff  complains  and  alleges: 

I. 
Each  of  the  defendants  American  Oilfields  Com- 
pany, Limited,  National  Pacific  Oil  Company,  Mio- 
cene Oil  Company,  General  Petroleum  Company,  In- 
dependent Oil  Producers  Agency,  Phoenix  Refining 
and  Manufacturing  Company,  Standard  Oil  Com- 
pany, Title  Insurance  and  Trust  Company,  King 
Lumber  Company,  Layne  and  Bowler  Company  of 
California,  Sesame  Oil  Company  and  [10]  Thirty 
Thirty-Two  Land  Company,  now  is,  and  at  all  the 
times  hereinafter  mentioned  as  to  it  was,  a  corpora- 
tion organized  under  the  laws  of  the  State  of  Cali- 
fornia, and  is  a  resident  and  citizen  of  said  state. 
Each  of  the  defendants  El  Dora  Oil  Company,  Con- 
solidated Midway  Oil  Company,  Pan  American  Oil 
Company  and  Maricopa  Consolidated  Oil  Company 
now  is,  and  at  all  the  times  hereinafter  mentioned 
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as  to  it  was,  a  corporation  organized  under  the  laws 
of  the  former  territory,  now  state,  of  Arizona,  and 
is  a  resident  and  citizen  of  said  state. 

The  defendant  Midland  Oilfields  Company,  Lim- 
ited, now  is,  and  at  all  the  times  herein  mentioned 
as  to  it  was,  a  corporation  organized  under  the  laws 
of  the  state  of  Delaware,  and  is  a  resident  and  citizen 
of  said  state. 

The  defendant  Calif ornian  Amalgamated  Oil  Com- 
pany now  is,  and  at  all  the  times  hereinafter  men- 
tioned as  to  it  was,  a  corporation  organized  under 
the  laws  of  Great  Britain,  and  is  a  resident  and  citi- 
zen of  Great  Britain. 

The  defendants  J.  L.  Campbell,  H.  M.  Jackson 
and  John  Shrader  now  are,  and  at  all  the  times  here- 
inafter mentioned  as  to  them  were,  copartners  doing 
business  under  the  firm  name  of  '^Ohio  Valley  Con- 
struction Company,"  their  principal  place  of  busi- 
ness being  located  at  Chester,  state  of  West  Vir- 
ginia; and  each  of  said  last-named  defendants  is  a 
resident  and  citizen  of  said  state  of  West  Virginia. 

Except  as  hereinbefore  stated  each  of  the  defend- 
ants herein  is  a  resident  and  citizen  of  the  state  of 
California. 

The  defendant  Mary  F.  Francis  now  is,  and  at  all 
the  times  since  January  16,  1909,  has  been,  a  widow, 
The  defendant  J.  M.  Danziger  is  the  husband  of 
the  defendant  Daisy  C.  Danziger.  The  defendant 
Wilbert  Morgrage  is  the  husband  of  the  defendant 
Mrs.  W.  Morgrage.  The  defendant  George  L.  Rey- 
nolds is  the  husband  of  the  defendant  Mrs.  George 
L  .Reynolds.     The  defendant  M.  P.  Waite  is  the  hus- 
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band  of  the  defendant  Anna  W.  Mary  Waite.  The 
defendant  A.  L.  Weil  is  the  husband  of  the  defendant 
Florence  G.  [11]  Weil.  The  defendants  A.  L. 
Weil,  Florence  G.  Weil,  J.  M.  Danziger,  Daisy  C. 
Danziger,  M.  P.  Waite,  Anna  W.  Mary  Waite, 
Charles  A.  Son  and  David  S.  Bachman  are  sued  in 
their  own  right,  respectively,  and  also  as  trustees 
under  a  certain  purported  trust  deed  hereinafter 
mentioned. 

The  defendant  Title  Insurance  and  Trust  Com- 
pany is  sued  in  its  own  right,  and  also  as  trustee, 
under  a  certain  purported  mortgage  deed  hereinafter 
mentioned. 

The  defendant  M.  S.  Platz  is  sued  in  his  own  right, 
and  also  as  trustee  under  a  certain  purported  trust 
deed  hereinafter  mentioned. 

Certain  of  the  ..defendants  are  described  herein 
otherwise  than  by  Christian  name,  for  the  reason 
that  the  Christian  name  of  each  of  said  defendants 
is  unknown  to  plaintiff. 

II. 

The  plaintiff  now  is,  and  ever  since  the  Treaty  of 
Guadaloupe  Hidalgo  has  been,  the  owner  and  en- 
titled to  the  immediate  and  exclusive  possession  and 
enjoyment  of  all  the  land  next  hereinafter  described, 
and  of  all  mineral  oil,  petroleum,  gas  and  other  min- 
erals therein  contained,  said  land  being  particularly 
described  as  follows,  to  wit :  All  the  southeast  quar- 
ter of  section  thirty-two,  township  twelve  north, 
range  twenty-three  west,  San  Bernardino  base  and 
meridian,  situated  in  Kern  county,  State  of  Califor- 
nia.   All  of  said  land  at  all  said  times  has  been,  and 
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now  is,  a  part  of  the  public  domain  of  the  United 
States,  except  as  withdrawn  and  reserved  from  entry 
as  hereinafter  alleged.  All  of  said  land  now  is,  and 
at  all  times  has  been,  oil-bearing  land,  containing  rich 
deposits  of  petroleum  or  mineral  oil  and  gas  in  com- 
mercially paying  quantities,  and  at  all  times  has 
been,  and  now  is,  chiefly  valuable  for  the  petroleum 
or  mineral  oil  and  gas  deposited  therein,  and  has 
never  contained  any  minerals  other  than  petroleum 
or  mineral  oil  and  gas.     [12] 

III. 

On  September  14,  1908,  the  Secretary  of  the  In- 
terior of  the  United  States  of  America  duly  and 
regularly  withdrew  and  reserved  the  land  hereinbe- 
fore described  (together  with  other  contiguous  pub- 
lic lands)  from  settlement,  entry  or  purchase  under 
the  agricultural  land  laws  of  the  United  States  for 
the  purpose  of  examining  and  classifying  said  lands. 

On  June  9,  1900,  the  land  hereinbefore  described 
(together  with  other  contiguous  public  lands)  was 
duly  and  regularly  classified  by  the  Secretary  of  the 
Interior  as  petroleum — or  oil-bearing  lands,  which 
said  order  of  classification  ever  since  said  last-named 
date  has  been,  and  still  is,  in  full  force  and  effect. 

On  September  27,  1909,  the  President  of  the 
United  States,  acting  by  and  through  the  Secretary 
of  the  Interior,  and  under  the  authority  legally  in- 
vested in  him  so  to  do,  duly  and  regularly  withdrew 
and  reserved  all  of  the  land  hereinbefore  particu- 
larly described  (together  with  other  contiguous  pub- 
lic lands)  from  mineral  exploration,  and  from  all 
forms  of  location,  settlement,  selection,  filing,  entry 
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or  disposal  under  the  mineral  or  nonmineral  public 
land  laws  of  the  United  States;  and  since  said  last- 
named  date  none  of  said  land  has  been  subject  to 
exploration  for  minerals  or  to  the  initiation  of  any 
right  under  any  of  the  public  land  laws  of  the  United 
States. 

On  July  2,  1910,  the  President  of  the  United 
States,  under  the  authority  legally  invested  in  him 
so  to  do,  and  especially  by  virtue  of  the  provisions 
of  the  act  of  Congress  approved  June  25,  1910,  en- 
titled ''An  Act  to  Authorize  the  President  of  the 
United  States  to  Make  Withdrawal  of  Public  Lands 
in  Certain  Cases"  (36  Stat.  847),  duly  and  regu- 
larly ratified,  affirmed  and  continued  in  full  force 
and  effect  said  order  of  withdrawal  and  reservation 
of  September  27,  1909,  and  did  further  withdraw 
and  reserve  all  [13]  said  land  from  mineral  ex- 
ploration and  from  all  forms  of  location,  settlement, 
selection,  filing,  entry  or  disposal  under  the  mineral 
or  nonmineral  public  land  laws  of  the  United  States, 
subject  only  to  the  provisions  of  said  act  of  Con- 
gress. Each  of  said  orders  of  withdrawal  and  res- 
ervation, ever  since  the  dates  thereof,  respectively, 
has  been,  and  now  is,  in  full  force  and  effect. 

Notwithstanding  the  premises,  and  in  violation  of 
the  proprietary  and  other  rights  of  this  plaintiff, 
and  in  violation  of  the  laws  of  the  United  States  and 
the  lawful  orders  and  proclamations  of  the  President 
of  the  United  States,  the  defendants  herein,  subse- 
quent to  January  1, 1910,  entered  upon  the  land  here- 
inbefore particularly  described,  pretended  to  ac- 
quire, and  now  assert,  mineral  rights   therein,    or 
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some  part  thereof,  and  have  committed  and  are  now 
committing  trespass  and  waste  thereupon,  as  more 
particularly  hereinafter  set  forth. 

IV. 

On  July  4,  1910,  the  defendant  Consolidated  Mid- 
way Oil  Company  wrongfully  and  unlawfully  and  in 
violation  of  the  proprietary  and  other  rights  of  this 
plaintiff,  entered  upon  the  land  hereinbefore  de- 
scribed, and  thereafter  drilled  and  caused  to  be 
drilled  an  oil  well  thereupon,  and  thereafter  oper- 
ated said  oil  well,  and  extracted  from  said  land  and 
appropriated  to  its  use  large  quantities  of  petroleum 
or  mineral  oil  and  gas. 

During  the  month  of  December,  1910,  said  defend- 
ant Consolidated  Midway  Oil  Company  surrendered 
possession  of  said  oil  well  to  the  defendant  National 
Pacific  Oil  Company,  and  ever  since  said  last  named 
date  the  defendant  National  Pacific  Oil  Company 
wrongfully  and  unlawfully  and  in  violation  of  the 
proprietary  and  other  rights  of  this  plaintiff,  has 
operated  and  still  is  operating  said  oil  well,  and  has 
drilled  and  caused  to  be  drilled  other  oil  wells  upon 
said  land,  and  has  operated  [14]  and  still  is  oper- 
ating said  last-named  oil  wells,  and  has  extracted 
from  said  land  and  appropriated  to  its  use  large 
quantities  of  petroleum  or  mineral  oil  and  gas. 

Subsequent  to  July  4,  1910,  each  of  the  defendants 
American  Oilfields  Company,  Limited,  Midland  Oil- 
fields Company,  Limited,  El  Dora  Oil  Company  and 
Miocene  Oil  Company,  wrongfully  and  unlawfully 
and  in  violation  of  the  proprietary  and  other  rights 
of  this  plaintiff,  entered  upon  said  land,  and  there- 
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after  drilled  and  caused  to  be  drilled  an  oil  well  or 
oil  wells  thereupon,  and  thereafter  has  operated  and 
still  is  operating  said  oil  well  or  oil  wells,  and  has 
extracted  from  said  land  and  appropriated  to  its 
use  large  quantities  of  petroleum  or  mineral  oil  and 
gas. 

Subsequent  to  July  5,  1910,  each  of  the  defendants 
Calif  ornian  Amalgamated  Oil  Company,  Pan  Ameri- 
can Oil  Company  and  Maricopa  Consolidated  Oil 
Company,  wrongfully  and  unlawfully  and  in  viola- 
tion of  the  proprietary  and  other  rights  of  this  plain- 
tiff, entered  upon  said  land,  and  thereafter  drilled 
and  caused  to  be  drilled  an  oil  well  or  oil  wells  there- 
upon, and  is  still  engaged  in  drilling  an  oil  well  or 
oil  wells  upon  said  land  for  the  purpose  of  extract- 
ing from  said  land  and  appropriating  to  their  use, 
respectively,  the  petroleum  or  mineral  oil  and  gas 
deposited  in  said  land.  The  plaintiff  does  not  know 
whether  said  three  last-mentioned  defendants,  or 
either  of  them,  have  heretofore  extracted  from  sai3 
land  any  petroleum  or  mineral  oil  or  gas,  and  has  no 
means  of  ascertaining  the  true  facts  in  the  premises, 
except  from  said  defendants;  therefore,  a  full  dis- 
covery in  the  premises  is  sought  herein. 

The  nine  defendants  last  hereinbefore  mentioned 
are  hereinafter  described  collectively  as  ^^opera- 
tors."    [15] 

Said  operators  entered  upon  said  land,  drilled  oil 
wells  thereupon,  and  extracted  and  are  extracting 
petroleum  or  mineral  oil  and  gas  therefrom  as  afore- 
said, claiming  the  right  so  to  do  under  and  by  virtue 
of  one  or  more  of  five  certain  pretended  notices  of 
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mining  location,  to  wit : 

(1)  That  certain  pretended  notice  of  mining  lo- 
cation purporting  to  have  been  signed  by  John  Con- 
ley,  Josephine  Conley,  A.  E.  Brown,  James  Hawley, 
Lillian  Hawley,  Ira  P.  Goodwin  and  Leslie  Francis, 
bearing  date  January  1,  190'7,  and  recorded  January 
4,  1907,  in  book  42  of  mining  records,  at  page  121, 
in  the  office  of  the  county  recorder  of  Kern  county, 
California,  in  which  said  pretended  notice  of  mining 
location  said  land  is  described  as  the  ^^ Elaine" 
Placer  Mining  Claim ; 

(2)  That  certain  pretended  notice  of  mining  lo- 
cation purporting  to  have  been  signed  by  Julius 
Fried,  Parker  Barrett,  J.  M.  Dunn,  Lena  Dunn, 
Edward  Haigh,  Emma  Haigh,  Oma  Barrett  and  W. 
L.  O'Leary  (bearing  no  date),  recorded  February  3, 
1910,  in  book  80  of  mining  records,  at  page  367,  in 
the  office  of  the  county  recorder  of  Kern  county, 
California,  in  which  said  pretended  notice  of  mining 
location  said  land  is  described  as  the  '^Warrior  No. 
3 ' '  Placer  Mining  Claim ; 

(3)  That  certain  pretended  notice  of  mining  loca- 
tion purporting  to  have  been  signed  by  Wilbert  Mor- 
grage,  George  L.  Reynolds,  D.  C.  Wallace,  Jr. ;  Rob- 
ert P.  O'Brien,  Mrs.  W.  Morgrage,  J.  M.  Danziger, 
Mrs.  George  L.  Reynolds  and  Daisy  C.  Danziger 
(bearing  no  date),  recorded  July  19,  1910,  in  book 
86  of  mining  records,  at  page  380,  in  the  office  of 
the  county  recorder  of  Kern  county,  California,  in 
which  said  pretended  notice  of  mining  location  said 
land  is  described  as  the  ''Daisy  No.  4"  Placer  Min- 
ing Claim; 
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(4)  That  certain  pretended  notice  of  mining  lo- 
cation purporting  to  have  been  signed  by  T.  A. 
O'Donnell,  J.  C.  Anderson,  E.  L.  Doheny,  C  A.  Can- 
field,  J.  M.  Danziger,  Norman  Bridge,  L.  McCray 
and  J.  E.  O'Donnell  (bearing  no  date),  recorded 
October  T,  1910,  in  book  88  of  mining  records,  at 
page  149,  in  the  office  of  the  [16]  county  recorder 
of  Kern  county,  California,  in  which  said  pretended 
notice  of  mining  location  said  land  is  described  as 
the  ^^New  Era  No.  2"  Placer  Mining  Claim; 

(5)  That  certain  pretended  notice  of  mining 
location  purporting  to  have  been  signed  by  E.  A. 
Wiltsee,  0.  E.  Monnette,  M.  J.  Monnette,  R.  P. 
Davie,  J.  R.  McKinnie,  G.  G.  Gillette,  A.  E.  Perris 
and  Lytle  Hull(  bearing  no  date),  recorded  October 
18,  1910,  in  book  88  of  mining  records,  at  page  168, 
in  the  office  of  the  county  recorder  of  Kern  county, 
California,  in  which  said  pretended  notice  of  mining 
location  said  land  is  described  as  the  '^  Standard  No. 
1"  Placer  Mining  Claim. 

By  each  of  said  pretended  notices  of  mining  loca- 
tion an  interest  in  all  of  said  land  and  the  right  to 
extract  minerals  therefrom  were  asserted  under  the 
placer  mining  laws  of  the  United  States,  and  said 
operators  claim  under  one  or  more  of  said  pretended 
notices  of  mining  location  by  right  of  succession  from 
said  original  pretended  locators,  or  some  of  them,  by 
virtue  of  some  pretended  conveyance,  leases  or  as- 
signments, and  not  otherwise.  The  plaintiff  does  not 
know  definitely  under  which  of  said  pretended 
notices  of  mining  location  said  operators  claim,  re- 
spectively, and,  therefore,  leaves  said  defendants  to 
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set  forth  their  respective  claims  of  interest. 

V. 

No  work  of  exploration  or  development  for  the 
discovery  of  petroleum,  mineral  oil  or  gas,  or  any 
other  mineral,  was  ever  commenced  or  prosecuted,  in 
good  faith  or  otherwise,  or  at  all,  upon  any  part  of 
said  land  under  either  or  any  of  said  placer  mining 
claims  hereinbefore  described,  or  otherwise,  by  or  on 
behalf  of  said  pretended  locators,  or  either  or  any  of 
them,  or  any  of  their  alleged  successors  in  interest, 
or  any  of  the  defendants  herein,  or  otherwise,  or  at 
all,  prior  to  July  4,  1910. 

No  discovery  of  any  mineral  (other  than  petro- 
leum or  mineral  oil  and  gas)  has  ever  been  made  in 
or  upon  any  part  of  said  land.  Neither  petroleum, 
mineral  oil  nor  gas  was  ever  discovered  [17]  in  or 
upon  any  part  of  said  land  prior  to  October  10, 1910 ; 
and  because  of  the  premises  of  this  bill,  no  valid  dis- 
covery of  petroleum,  mineral  oil  or  gas  (within  the 
meaning  of  the  mineral  land  laws  of  the  United 
States)  was  ever  made  in  or  upon  any  part  of  said 

land. 

No  valid  location  or  entry  of  or  claim  to  said  land 
or  any  part  thereof,  under  any  public  land  law  of 
the  United  States,  or  otherwise,  was  ever  made  or 
acquired  by  said  pretended  locators,  or  either  or  any 
of  them,  or  by  any  of  their  alleged  successors  in  in- 
terest, or  by  the  defendants  herein,  or  either  or  any 
of  them,  or  by  any  person  or  persons,  corporation  or 
corporations,  or  at  all. 

Except  as  set  forth  in  this  bill,  no  claim  of  any 
right,  title  or  interest  in  or  to,  or  lien  upon,  any  of 
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said  land,  or  to  the  use  or  possession  thereof,  or  to 
any  of  the  minerals  therein  contained,  is  asserted  by 
or  on  behalf  of  any  person  or  persons,  corporation  or 
corporations,  or  at  all. 

Each  and  all  of  the  claims  asserted  by  the  defend- 
ants herein,  and  each  of  them,  in  or  to  said  land,  or 
any  part  thereof,  or  the  use  or  possession  thereof,  or 
the  minerals  deposited  therein,  are  based  solely  upon 
the  pretended  placer  mining  locations  hereinbefore 
described. 

Prior  to  January  1,  1910,  no  person  or  association 
or  corporation  was  a  'bona  fide  occupant  or  claimant 
of  any  part  of  said  land,  engaged  in  the  diligent  or 
other  prosecution  of  work  leading  to  the  discovery  of 
oil  or  gas,  or  any  other  mineral. 

VI. 

The  plaintiff  does  not  know  the  exact  quantity  of 
petroleum,  mineral  oil  or  gas  extracted  from  said 
land  and  appropriated  by  the  defendants  hereinbe- 
fore described  as  ^^ operators,"  or  any  of  them  as 
aforesaid,  and  has  no  means  of  ascertaining  the  true 
[18]  facts  in  the  premises  except  from  the  defend- 
ants ;  and,  therefore,  a  full  discovery  in  the  premises 
is  sought  herein. 

Plaintiff  is  informed  and  believes,  and  therefore 
alleges,  that  a  large  part,  if  not  all,  of  the  petroleum 
or  mineral  oil  and  gas  extracted  from  said  land  and 
appropriated  by  said  ^'operators"  as  aforesaid,  was 
by  said  '^ operators,"  respectivey,  sold  to  the  defend- 
ants. Standard  Oil  Company,  General  Petroleum 
Company,  Independent  Oil  Producers  Agency, 
Pheonix  Refining  and  Manufacturing  Company,  J. 
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L.  Campbell,  H.  M.  Jackson  and  John  Shrader,  and 
was  by  said  last  named  defendants,  respectively,  ap- 
propriated to  their  own  use  and  benefit.  The  plain- 
tiff does  not  know  the  exact  quantity  of  petroleum  or 
mineral  oil  and  gas  sold  to  and  appropriated  by  said 
last  named  defendants,  respectively,  or  either  of 
them.,  or  the  price  paid  therefor,  or  the  profits  real- 
ized therefrom,  and  has  no  means  of  ascertaining  the 
true  facts  in  the  premises  except  from  the  defend- 
ants herein ;  therefore,  a  full  discovery  in  the  prem- 
ises is  sought  herein. 

The  plaintiff  does  not  know  the  exact  quantity  of 
petroleum  or  mineral  oil  and  gas,  if  any,  sold  by  said 
^'operators,"  or  any  of  them,  to  parties  other  than  as 
stated  above,  or  the  name  or  names  of  said  purchaser 
or  purchasers,  if  any,  or  the  price  received  therefor, 
or  the  price  realized  therefrom,  and  has  no  means 
of  ascertaining  the  true  facts  in  the  premises,  except 
from  the  defendants  herein;  therefore,  a  full  dis- 
covery in  the  premises  is  sought  herein. 

VII. 

Each  of  the  defendants  hereinbefore  described  as 
^^ operators"  now  continue  and  threaten,  and  unless 
restrained  therefrom  will  continue,  to  operate  the 
aforesaid  oil  wells  and  extract  from  said  land 
petroleum  or  mineral  oil  and  gas  in  large  quantities, 
and  to  drill  other  oil  wells  upon  said  land  and  operate 
the  same  and  extract  from  said  land  petroleum  or 
mineral  oil  and  gas,  and  otherwise  commit  trespass 
and  waste  upon  said  land,  to  the  great  and  irrepar- 
able injury  of  this  plaintiff.     [19] 
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VIII. 

Each  of  the  defendants  David  S.  Bachman, 
James  Bloom,  Daisy  C.  Danziger,  J.  M.  Dan- 
ziger,  Edward  Fox,  Mary  F.  Francis,  George 
C.  Haldeman,  John  V.  Hoffman,  M.  E.  Hoff- 
man, Benjamin  M.  Howe,  Wilbert  Morgrage,  Mrs. 
W.  Morgrage,  Robert  F.  O^Brien,  George  L. 
Reynolds,  Mrs.  George  L.  Reynolds,  Charles  A. 
Son,  Thirty  Thirty-Two  Land  Company,  Anna 
W.  Mary  Waite,  M.  P.  Waite,  D.  C.  Wallace, 
Jr.,  A.  L.  Weil  and  Florence  G.  Weil  claims  some 
right,  title  or  interest  in  said  land  and  the  right  to 
extract  minerals  therefrom  under  one  or  more  of 
said  pretended  notices  of  mming  location,  either  as 
original  locators  thereof,  or  by  virtue  of  some  pre- 
tended conveyances,  leases  or  assignments  from  cer- 
tain of  said  pretended  locators.  The  plaintiff  does 
not  know  definitely  the  nature  or  the  alleged  basis  of 
said  claims  of  interest,  and,  therefore,  leaves  said 
defendants  to  set  forth  herein  their  respective  claims 
of  interest. 

Each  of  said  defendants  last  herein  named,  either 
directly  or  through  some  agent  or  attorney,  wrong- 
fully and  unlawfully  and  in  violation  of  the 
proprietary  and  other  rights  of  this  plaintiff,  hereto- 
fore entered  into  possession  of  some  part  of  said 
land,  and  now  continues  and  threatens,  and  unless 
restrained  therefrom  will  continue,  to  hold  posses- 
sion thereof,  and  further  threatens  to,  and  unless  re- 
strained therefrom  will,  drill  oil  wells  thereupon  and 
extract  petroleum  or  mineral  oil  and  gas  therefrom, 
and  otherwise  commit  trespass  and  waste  thereupon, 
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to  the  great  and  irreparable  injury  of  this  plaintiff. 

IX. 
The  defendant  Title    Insurance  and  Trust    Com- 
pany, claims  some  right,  title  or  interest  in  or  to,  or 
lien  upon,  said  land,  or  some  part  thereof,  by  virtue 
of  a  certain  instrument  in  writing  dated  March  7, 
1911,  purporting  to  have   been  executed   by  the  de- 
fendant Consolidated  Midway  Oil  Company,  wherein 
and    whereby    the     [20]     defendant    Consolidated 
Midway  Oil  Company  purported  to  mortgage  to  said 
Title  Insurance  and  Trust  Company  certain  of  the 
aforesaid  land  (together  with  other  land)  to  secure 
the  payment  of  a  certain  indebtedness  purported  to 
be  owing  by  said  defendant  Consolidated  Midway  Oil 
Company  to  the  defendant  A.  B.  Coulson,  and  the  de- 
fendant A.  B.    Coulson    claims   some  right,  title  or 
interest  in  or  to,  or  lien  upon,  said  land,  or  some  part 
thereof,  by  virtue  of  the  instrument  last  herein  de- 
scribed. 

The  defendant  M.  S.  Platz  claims  some  right,  title 
or  interest  in  or  to,  or  lien  upon,  said  land,  or  some 
part  thereof,  by  virtue  of  a  certain  instrument  in 
writing  bearing  date  February  16,  1912,  purporting 
to  have  been  executed  by  the  defendant  El  Dora 
Oil  Company,  wherein  and  whereby  the  defendant  El 
Dora  Oil  Company  purported  to  mortgage  to  the  de- 
fendant M.  S.  Platz  certain  of  said  land  to  secure 
the  payment  of  a  certain  indebtedness  purported  to 
be  owing  by  the  defendant  El  Dora  Oil  Company  to 
the  defendant  John  Schrader;  and  the  defendant 
John  Schrader  claims  some  right,  title  or  interest  in 
or  to,  or  lien  upon,  said   land,  or  upon   some   part 
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thereof,  by  virtue  of  the  instrument  last  herein   de- 
scribed. 

The  defendants  A.  L.  Weil,  Florence  G.  Weil,  J. 
M.  Danziger,  Daisy  C.  Danziger,  M.  P.  Waite,  Anna 
W.  Mary  Waite,  Charles  A.  Son  and  David  S.  Bach- 
man  claim  some  right,  title  or  interest  in  or  to  said 
land,  or  some  part  thereof,  or  lien  thereupon,  indivi- 
dually, and  also  as  trustee  for  the  defendant  Thirty 
Thirty-Two  Land  Company  under  some  pretended 
conveyance  or  deed  of  trust,  the  particulars  whereof 
are  unknown  to  plaintiff ;  and  the  defendant  Thirty 
Thirty-Two  Land  Company  claims  some  right,  title 
or  interest  in  or  to  said  land,  or  some  part  thereof,  or 
lien  thereupon,  by  virtue  of  said  pretended  convey- 
ance or  deed  of  trust. 

The  defendant  General  Petroleum  Company 
claims  some  right,  title  or  interest  in  or  to  said  land, 
or  lien  thereupon,  under  some  pretended  conveyance, 
assignment  or  other  instrument  purporting  [21] 
to  have  been  executed  by  the  defendant  Thirty 
Thirty-Two  Land  Company  or  by  som^e  of  the  other 
defendants  named  herein,  the  particulars  whereof 
are  unknown  to  plaintiff. 

X. 

The  defendant  J.  M.  Dunn  claims  some  right,  title 
or  interest  in  or  to,  or  lien  upon,  said  land,  or  some 
part  thereof,  by  virtue  of  a  certain  pretended  at- 
tachment lien  asserted  under  a  certain  notice  of 
attachment  recorded  November  17,  1910,  in  book  4  of 
attachments,  at  page  402,  in  the  records  of  Kern 
county,  California. 

The  defendant  C.  S.  Green  claims  some  right,  title 
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or  interest  in  or  to,  or  lien  upon,  said  land,  or  some 
part  thereof,  by  virtue  of  a  certain  pretended  attach- 
ment lien  asserted  under  a  certain  notice  of  attach- 
ment recorded  November  22,  1911,  in  book  5  of 
attachments,  at  page  132,  in  the  records  of  Kern 
county,  California. 

The  defendant  T.  J.  Green  claims  some  right,  title 
or  interest  in  or  to,  or  lien  upon  said  land,  or  some 
part  thereof,  by  virtue  of  a  certain  pretended  attach- 
ment lien  asserted  under  a  certain  notice  of  attach- 
ment recorded  February  28,  1912,  in  book  5  of 
attachments,  at  page  227,  in  the  records  of  Kern 
county,  California. 

The  defendant  H.  H.  Hair  claims  some  right,  title 
or  interest  in  or  to,  or  lien  upon  said  land,  or  some 
part  thereof,  by  virtue  of  a  certain  pretended  attach- 
ment lien  asserted  under  a  certain  notice  of  attach- 
ment recorded  January  3,  1912,  in  book  5  of  attach- 
ments, at  page  174,  in  the  records  of  Kern  county, 
California. 

The  defendant  King  Lumber  Company  claims  some 
right,  title  or  interest  in  or  to,  or  lien  upon,  said 
land,  or  some  part  thereof,  by  virtue  of  a  certain 
pretended  attachment  lien  asserted  under  a  certain 
notice  of  attachment  recorded  February  16,  1912,  in 
book  5  of  attachments,  at  page  217,  in  the  records  of 
Kern  county,  California. 

The  defendant  Layne  and  Bowler  Company  of 
California  claims  some  right,  title  or  interest  in  or 
to,  or  lien  upon,  said  land,  [22]  or  some  part 
thereof,  by  virtue  of  a  certain  pretended  attachment 
lien  asserted  under  a  certain  notice  of  attachment 
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recorded  June  19,  1912,  in  book  5  of  attachments,  at 
page  291,  in  the  records  of  Kern  county,  California. 

The  defendant  Sesame  Oil  Company  claims  some 
right,  title  or  interest  in  or  to,  or  lien  upon,  said  land, 
or  some  part  thereof,  by  virtue  of  a  certain  pre- 
tended attachment  lien  asserted  under  a  certain 
notice  of  attachment  recorded  May  5,  1911,  in  book 
4  of  attachments,  at  page  489,  in  the  records  of  Kern 
county,  California. 

The  defendant  Archibald  York  claims  some  right, 
title  or  interest  in  or  to  said  land,  or  some  part 
thereof,  by  virtue  of  a  certain  sheriff's  certificate  of 
the  sale  of  said  land,  or  some  part  thereof,  recorded 
October  11,  1911,  in  book  3  of  certificates  of  sale,  at 
page  214,  in  the  records  of  Kern  county,  California. 

XI. 
Except  as  in  this  bill  stated,  plaintiff  has  no 
knowledge  or  information  concerning  the  exact 
nature  or  alleged  basis  of  any  of  the  claims  asserted 
by  the  defendants  herein,  or  any  of  them;  and, 
therefore,  leaves  said  defendants  to  set  forth  their 
respective  claims  of  interest. 

In  that  behalf  plaintiff  alleges  that,  because  of  the 
premises  of  this  bill,  none  of  the  defendants  have  or 
ever  had  any  right,  title  or  interest  in  or  to,  or  lien 
upon,  said  land,  or  any  part  thereof,  or  any  right  or 
interest  in  or  to  the  petroleum  or  mineral  oil  or  gas 
deposited  therein,  or  any  right  to  extract  petroleum 
or  mineral  oil  or  gas,  or  any  other  mineral  from  said 
land  or  any  part  thereof.  On  the  contrary,  each  of 
said  pretended  placer  mining  locations  is,  and  at  all 
times  has  been,  void  and  of  no  effect ;  and  no  rights 
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whatever  were  ever  acquired  thereunder;  and  each 
and  all  of  the  aforesaid  acts  of  the  defendants  herein 
in  asserting  an  interest  in  or  to  said  land,  and  m 
entering  upon  and  taking  and  holding  possession 
thereof,  and  in  drilling  and  constructing  oil  wells 
thereupon,  and  in  extracting,  using  and  appropriat- 
ing the  petroleum  or  mineral  oil  and  gas  deposited 
[23]  therein,  were  and  are  in  violation  of  the  laws 
of  the  United  States  and  the  aforesaid  orders  with- 
drawing and  reserving  said  land,  and  all  of  said  acts 
were  and  are  in  violation  of  the  proprietary  and 
other  rights  of  this  plaintiff. 

XII. 

The  present  value  of  the  land  herein'before  de- 
scribed exceeds  one  million  (1,000,000)  dollars. 

In  consideration  whereof,  and  inasmuch  as  plain- 
tiff is  without  full  and  adequate  remedy  in  the  pre- 
mises, save  in  a  court  of  equity,  where  matters  of  this 
nature  are  properly  cognizable  and  relievable,  plain- 
tiff prays : 

1.  That  said  defendants,  and  each  of  them,  may 
be  required  to  make  full,  true  and  direct  answer,  re- 
spectively, to  all  and  singular  the  matters  and  things 
hereinbefore  stated  and  charged  and  to  fully  disclose 
and  state  their  claims  to  said  land  hereinbefore  de- 
scribed, and  to  any  and  to  all  parts  thereof,  as  fully 
and  particularly  as  if  they  had  been  particularly 
interrogated  thereunto,  but  not  under  oath,  answer 
under  oath  being  hereby  expressly  waived ; 

2.  That  the  said  land  may  "be  declared  by  this 
court  to  have  been  at  all  times  from  and  after  the 
27th  day  of  September,    1909,   lawfully   withdrawn 
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from  mineral  exploration  and  from  all  forms  of 
location,  settlement,  selection,  filing,  entry  or  dis- 
posal under  the  mineral  or  nonmineral  public  land 
laws  of  the  United  States. 

3.  That  said  defendants,  and  each  of  them,  may  be 
adjudged  and  decreed  to  have  no  estate,  right,  title,in- 
terest  or  claim  in  or  to  said  land,  or  any  part  thereof, 
or  in  or  to  any  mineral  or  minerals  or  mineral  de- 
posits contained  in  or  under  said  land,  or  any  part 
thereof;  and  that  all  and  singular  of  said  land, 
together  with  all  of  the  minerals  and  mineral 
deposits,  including  mineral  oil,  petroleum  and  gas 
therein  or  thereunder  contained,  may  be  adjudged 
and  decreed  to  be  the  perfect  property  of  this  plain- 
tiff, free  and  clear  of  the  claims  of  said  defendants, 
and  each  and  every  one  of  them ;     [24] 

4.  That  each  and  all  of  the  defendants  herein, 
their  officers,  agents,  servants  and  attorneys,  during 
the  progress  of  this  suit,  and  thereafter,  finally  and 
perpetually,  may  be  enjoined  from  asserting  or 
claiming  any  right,  title,  interest,  claim  or  lien  in  or 
to  the  said  land  or  any  part  thereof,  or  in  or  to  any 
of  the  minerals,  or  mineral  deposits  therein,  or  there- 
under contained ;  and  that  each  and  all  of  the  de- 
fendants herein,  their  officers,  agents,  servants  and 
attorneys,  during  the  progress  of  this  suit,  and 
thereafter,  finally  and  perpetually  may  be  enjoined 
from  going  upon  any  part  or  portion  of  said  land, 
and  from  in  any  manner  using  any  of  said  land  and 
premises  and  from  in  any  manner  extracting,  re- 
moving or  using  any  of  the  minerals  deposited  in  or 
under  said  land  and  premises,  or  any  part  or  portion 
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thereof,  or  any  of  the  other  natural  products  thereof, 
and  from  in  any  manner  committing  any  trespass  or 
waste  upon  any  of  said  land  or  with  reference  to  any 
of  the  minerals  deposited  therein  or  thereunder,  or 
any  of  the  other  natural  products  thereof ; 

5.  That  an  accounting  may  be  had  by  said  defend- 
ants and  each  and  every  one  of  them,  wherein  said 
defendants,  and  each  of  them,  shall  make  a  full, 
complete,  itemized  and  correct  disclosure  of  the 
quantity  of  minerals  (and  particularly  petroleum) 
removed  or  extracted  or  received  by  them  or  either 
or  any  of  them,  from  said  land,  or  any  part  thereof, 
and  of  any  and  all  moneys  or  other  property  or 
thing  of  value  received  from  the  sale  or  disposition 
of  any  and  all  minerals  extracted  from  said  land  or 
any  part  thereof,  and  of  all  rents  and  profits  re- 
ceived under  any  sale,  lease,  transfer,  conveyance, 
contract  or  agreement  concerning  said  land  or  any 
part  thereof ;  and  that  the  plaintiff  may  recover  from 
said  defendants,  respectively,  all  damages  sustained 
by  the  plaintiff  in  these  premises ;     [25] 

6.  That  a  receiver  may  be  appointed  by  this 
Court  to  take  possession  of  said  land  and  of  all  wells, 
derricks,  drills,  pumps,  storage  vats,  pipes,  pipe 
lines,  shops,  houses,  machinery,  tools  and  appliances 
of  every  character  whatsoever  thereon,  belonging  to 
or  in  the  possession  of  said  defendants,  or  any  of 
them,  which  have  been  used  or  now  are  being  used  in 
the  extraction,  storage,  transportation,  refining,  sale, 
manufacture,  or  in  any  other  manner  in  the  produc- 
tion of  petroleum  or  petroleum  products  or  other 
minerals  from  said  land  or  any  part  thereof  for  the 
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purpose  of  continuing,  and  with  full  power  and 
authority  to  continue  the  operations  on  said  land  in 
the  production  and  sale  of  petroleum  and  other  min- 
erals, and  for  the  preservation,  protection  and  use 
of  the  wells,  derricks,  pumps,  tanks,  storage  vats, 
pipes,  pipe  lines,  houses,  shops,  tools,  machinery  and 
appliances  being  used  by  the  defendants,  their 
officers,  agents  or  assigns  in  the  production,  trans- 
portation, manufacture  or  sale  of  petroleum  or 
other  minerals  from  said  land  or  any  part  thereof, 
and  that  such  receiver  may  have  the  usual  and  gen- 
eral powers  vested  in  receivers  of  courts  of  chancery ; 

7.  That  the  plaintiff  may  have  such  other  and 
further  relief  as  in  equity  may  seem  just  and  proper. 

To  the  end  therefore  that  this  plaintiff  may  ob- 
tain the  relief  to  which  it  is  justly  entitled  in  the 
premises,  may  it  please  Your  Honors  to  grant  unFo 
the  plaintiff  a  writ  or  writs  of  subpoena,  issued  by 
and  under  the  seal  of  this  Honorable  Court,  directed 
to  the  said  defendants  herein,  to  wit,  American  Oil- 
fields Company,  Limited;  Midland  Oilfields  Com- 
pany, Limited;  El  Dora  Oil  Company,  National 
Pacific  Oil  Company,  Miocene  Oil  Company,  Con- 
solidated Midway  Oil  Company,  Californian  Amal- 
gamated Oil  Company,  Pan  American  Oil  Company, 
Maricopa  Consolidated  Oil  Company,  General  Petro- 
leum Company,  Independent  Oil  Producers  Agency, 
Phoenix  Refining  and  Manufacturing  Company, 
Standard  Oil  Company,  Title  Insurance  and  Trust 
Company,  King  Lumber  Company,  Layne  and 
Bowler  Company  of  California,  Sesame  Oil  Com- 
pany,    [26]     Thirty   Thirty-Two   Land   Company, 
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J.  L.  Campbell,  H.  M.  Jackson,  John  Slirader,  A.  B. 
Coulson,  M.  S.  Platz,  J.  M.  Dimn,  C.  S.  Green,  T.  J. 
Green,  H.  H.  Hair,, Archibald  York,  David  S.  Bach- 
man,  James  Bloom,  Daisy  C.  Danziger,  J.  M.  Dan- 
ziger,  Edward  Fox,  Mary  F.  Francis,  George  C. 
Haldeman,  John  V.  Hoffman,  M.  E.  Hoffman,  Ben- 
jamin M.  Howe,  Wilbert  Morgrage,  Mrs.  W.  Mor- 
grage,  Eobert  F.  O'Brien,  George  L.  Reynolds,  Mrs. 
George  L.  Reynolds,  Charles  A.  Son,  Anna  W.  Mary 
Waite,  M.  P.  Waite,  D.  C.  Wallace,  Jr. ;  A,  L.  Weil 
and  Florence  G.  Weil,  therein  and  thereby  command- 
ing them  and  each  of  them  at  a  certain  time,  and  un- 
der a  certain  penalty  therein  to  be  named,  to  be  and 
appear  before  this  Honorable  Court,  and  then  and 
there  severally,  full,  true  and  direct  answers  make  to 
all  and  singular  the  premises  but  not  under  oath,  an- 
swer under  oath  being  hereby  expressly  waived,  and 
stand  to  perform  and  abide  by,  such  order,  direction 
and  decree  as  may  be  made  against  them,  or  any  of 
them,  in  the  premises  and  shall  be  meet  and  agreeable 
to  equity. 

GEORGE  W.  WICKERSHAM, 
Attorney  General  of  the  United  States. 

A.  I.  McCORMICK, 
United  States  Attorney. 
B.  D.  TOWNSEND, 

Special  Assistant  to  the  Attorney  General. 
[27] 
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United  States  of  America, 
Southern  District  of  California, 
County  of  Los  Angeles, — ss. 

Gratz  W.  Helm,  being  first  duly  sworn,  deposes 
and  says : 

I  am  now,  and  have  been  for  more  than  four  years 
last  past,  an  employee  and  agent  of  the  General 
Land  Office,  Department  of  the  Interior  of  the 
United  States;  at  all  times  from  and  after  the  1st 
day  of  July,  1910,  I  have  been,  and  am  now.  Chief 
of  Field  Division  of  the  General  Land  Office  of  the 
United  States,  assigned  to  duty  and  in  charge  of  the 
public  lands  of  the  said  United  States,  comprised 
in  the  Sixth  Field  Division  in  the  Southern  District 
of  California,  including  the  land  described  in  the 
foregoing  bill  of  complaint.  During  all  of  said 
times  hereinbefore  mentioned,  under  such  employ- 
ment, I  have  been  engaged  in  field  examinations 
and  other  investigations  on  behalf  of  the  Depart- 
ment of  the  Interior,  with  reference  to  the  admin- 
istration of  the  public  land  laws  of  the  United 
States  and  the  enforcement  and  protection  of  the 
proprietary  and  other  rights  of  the  United  States 
pertaining  to  said  public  lands.  The  acts  and 
transactions  referred  to  in  the  foregoing  bill  of  com- 
plaint with  reference  to  said  land  in  paragraph  II 
thereof  described,  were  investigated  by  me,  as  such 
employee  and  agent,  and  under  my  supervision, 
direction  and  control,  and  in  this  manner  I  acquired 
knowledge  thereof.  The  same  are  true  of  my  own 
knowledge,  except  as  to  the  statements  therein  made 
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on  information  and  belief,  and  as  to  those  matters, 
I  believe  them  to  be  true. 

My  knowledge  of  the  facts  upon  which  the  prayer 
for  temporary  relief  by  injunction  and  receivership 
in  said  bill  is  based,  was  obtained  from  an  inspec- 
tion of  the  records  of  the  United  States  Land  Office 
for  the  Los  Angeles  Land  District,  the  records  of 
the  office  of  the  county  recorder,  county  of  Kern, 
California,  and  an  inspection  and  observation  of  the 
land  described  [28]  in  said  bill  of  complaint, 
and  operations  conducted  in  and  upon  said  land, 
and  upon  admissions  and  statements  made  by  cer- 
tain of  the  defendants  and  their  duly  authorized 
officers  and  agents. 

(Signed.)     GRATZ  W.  HELM. 

Subscribed  and  sworn  to  before  me  this  27th  day 
of  February,  1913. 

[Seal]         (Signed.)     WM.  M.  VAN  DYKE, 
Clerk  of  the  U.  S.  District  Court  for  the  Southern 
District  of  California,  Southern  Division.     [29] 


In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Northern  Division. 

THE  UNITED  STATES  OP  AMERICA, 

Plaintiff, 

vs. 
AMERICAN  OILFIELDS  COMPANY,  LIMITED, 

et  al., 

Defendants. 
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Motion  to  Dismiss. 

To  the  Honorable  Judge  of  the  District  Court  of 
the  United  States  for  the  Southern  District  of 
California,  Northern  Division  of  Said  District 
of  California: 

Now  come  the  defendants  El  Dora  Oil  Company, 
a  corporation,  J.  L.  Campbell,  H.  M.  Jackson  and 
John  Shrader,  copartners  doing  business  under  the 
firm  name  of  Ohio  Valley  Construction  Company, 
and  move  that  the  Bill  of  Complaint  in  the  above- 
entitled  action,  and  the  whole  thereof  be  dismissed, 
for  insufficiency  of  facts  to  constitute  a  valid  cause 
of  action  in  equity  against  these  defendants. 

That  it  appears  from  said  Bill  of  Complaint 
that  the  defendants  entered  upon  the  land  described 
therein  prior  to  the  1st  day  of  April,  1910,  and  con- 
tinued drilling  a  well  thereon  for  the  purpose  of 
discovery  of  oil; 

That  defendants,  from  the  1st  day  of  April,  1910, 
were  continuing  in  diligent  prosecution  of  work  in 
good  faith  leading  to  discovery  of  oil  on  said  land 
until  or  about  October,  1910',  when  oil  was  discov- 
ered thereon  in  paying  quantities; 

That  defendants  were  in  diligent  prosecution  of 
work  in  good  faith  leading  to  discovery  of  oil,  on 
the  2d  day  of  July,  [30]  1910,  claiming  under 
Mineral  Locations  made  prior  to  the  6th  day  of 
March,  1910; 

That  the  basis  of  plaintiff's  cause  of  action  de- 
pends on  an  alleged  withdrawal  of  said  lands,  de- 
scribed in  plaintiff's  Bill  of  Complaint,  on  the  27th 
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day  of  September,  1909,  by  the  Honorable,  the  Sec- 
retary of  the  Interior  of  the  United  States,  and  that 
the  said  alleged  withdrawal  of  said  land  from  entry 
on  the  27th  day  of  September,  1909,  was  unconsti- 
tutional, void,  and  of  no  force  and  effect,  and  beyond 
the  authority  of  the  Secretary  of  the  Department  of 
the  United  States,  and  contrary  to  the  provisions  of 
Chapter  VI  of  Title  32  of  the  Revised  Statutes  of 
the  United  States,  and  the  ''Act  of  Congress  of 
February  11,  1897,''  at  L.  526,  and  the  Acts  Amen- 
datory thereof  and  Supplemental  thereto. 

That  it  further  appears  that  no  withdrawal  of 
mineral  is  said  land  has  been  made. 

M.  S.  PLATZ, 
E.  L.  FOSTER, 
Attorneys  for  Defendants  Above  Named. 

[Endorsed] :  A-3 — Equity.  In  the  District  Court 
of  the  United  States,  Southern  District  of  Califor- 
nia, Northern  Division.  The  United  States  of 
America,  Plaintiff,  vs.  American  Oilfields  Company, 
Limited,  et  al..  Defendants.  Motion  to  Dismiss. 
Filed  April  23,  1913.  Wm.  M.  Van  Dyke,  Clerk. 
By  Chas.  N.  Williams,  Deputy  Clerk.     [31] 
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No.  A-3— IN  EQUITY. 

In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Northern  Division,  Ninth 
Circuit, 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
versus 

AMERICAN  OILFIELDS  COMPANY,  LIMITED; 

Midland  Oilfields  Company,  Limited;  El  Dora 
Oil  Company,  National  Pacific  Oil  Company, 
Miocene  Oil  Company,  Consolidated  Midway 
Oil  Company,  Califomian  Amalgamated  Oil 
Company,  Pan  American  Oil  Company,  Mari- 
copa Consolidated  Oil  Company,  General 
Petroleum  Company,  Independent  Oil  Pro- 
ducers Agency,  Phoenix  Refining  and  Manu- 
facturing Company,  Standard  Oil  Company, 
Title  Insurance  and  Trust  Company,  King 
Lumber  Company,  Layne  and  Bowler  Com- 
pany of  California,  Sesame  Oil  Company, 
Thirty  Thirty-two  Land  Company,  J.  L. 
Campbell,  H.  M.  Jackson,  John  Shrader,  A. 
B.  Coulson,  M.  S.  Platz,  J.  M.  Dunn,  C.  S. 
Green,  T.  J.  Green,  H.  H.  Hair,  Archibald 
York,  David  S.  Bachman,  James  Bloom, 
Daisy  C.  Danziger,  J.  M.  Danziger,  Edward 
Fox,  Mary  F.  Francis,  George  C.  Haldeman, 
John  V.  Hoffman,  M.  E.  Hoffman,  Benjamin 
M.  Howe,  Wilbert  Morgrage,  Mrs.  W.  Mor- 
grage,  Robert  F    O'Brien,   George  L.   Rey- 
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nolds,  Mrs.  George  L.  Reynolds,  Charles  A. 
Son,  Anna  W.  Mary  Waite,  M.  P.  Waite,  D. 
C.  Wallace,  Jr.;  A.  L.  Weil,  and  Florence  G. 
Weil, 

Defendants. 

Order  Overruling  Motions  to  Dismiss,  and 
Appointing  Receiver. 

WHEREAS,  motions  to  dismiss  the  Bill  of  Com- 
plaint in  this  snit  were  made  by  certain  of  the  de- 
fendants herein,  and  were  on  January  3,  1914,  and 
again  on  March  [32]  21,  1914,  were  duly  argued 
and  submitted;  and 

WHEREAS,  motions  by  the  complainant  for  the 
appointment  of  a  receiver  for  the  interests  of  the 
El  Dora  Oil  Company,  J.  L.  Campbell,  H.  M,  Jack- 
son, John  Shrader,  M.  S.  Platz,  American  Oilfields 
Company,  Limited,  Midland  Oilfields  Company, 
Limited,  Californian  Amalgamated  Oil  Company, 
Pan  American  Oil  Company,  Consolidated  Midway 
Oil  Company,  National  Pacific  Oil  Company,  Mari- 
copa Consolidated  Oil  Company,  and  A.  L.  Weil  in 
the  land  described  in  the  Bill  of  Complaint  herein, 
together  with  all  oil  and  other  property  on  said  land 
were  on  March  21,  1914,  argued  and  submitted; 

IT  IS  NOW  CONSIDERED,  ORDERED  AND 
ADJUDGED  that  the  motions  of  the  defendants 
herein  to  dismiss  are  hereby  overruled  and  denied, 
and  each  of  the  said  defendants  who  made  said  mo- 
tions to  dismiss  is  allowed  five  days  to  file  answer 
in  addition  to  the  time  allowed  by  the  New  Equity 
Rules. 
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IT  IS  FURTHER  ORDERED  that  A.  E.  Camp- 
bell, Esq.,  be,  and  he  is  hereby  appointed  Receiver 
of  the  property  described  in  the  Bill  of  Complaint 
herein  claimed  by  the  El  Dora  Oil  Company,  J.  L. 
Campbell,  H.  M.  Jackson,  John  Shrader,  M.  S.  Platz, 
American  Oilfields  Company,  Limited,  Midland  Oil- 
fields Company,  Limited,  Californian  Amalgamated 
Oil  Company,  Pan  American  Oil  Company,  Consoli- 
dated Midway  Oil  Company,  National  Pacific  Oil 
Company,  Maricopa  Consolidated  Oil  Company,  and 
A.  L.  Weil,  to  wit:  All  the  Southeast  quarter  of 
Section  Thirty-two  Township  Twelve  North,  Range 
Twenty-three  West,  San  Bernardino  Base  and  Mer- 
idian, situated  in  Kern  County,  State  of  California, 
[33]  and  of  the  oil,  gas,  and  all  other  property  of 
every  kind  situated  on  said  land,  or  already  ex- 
tracted therefrom  and  still  in  the  possession  of 
defendants,  and  the  defendants,  and  each  of  them, 
their  agents,  attorneys  and  employees  are  enjoined 
from  removing  said  oil,  gas,  or  other  property,  or 
any  part  thereof  from  said  land,  or  in  any  manner 
interfering  with  the  order  of  this  Court,  and  are  en- 
joined from  further  producing  oil  from  said  land, 
except  by  permission  and  under  the  direction  of  the 
said  Receiver. 

Said  Receiver  is  directed  to  receive,  and  the  said 
defendants  are  directed  to  surrender  to  said  Re- 
ceiver all  moneys  in  their  hands  or  in  the  hands  of 
any  person  or  corporation  for  them  which  are  the 
proceeds  of  the  sale  of  oil  or  gas  produced  from  said 
lands  hereinbefore  described;  and  the  said  Receiver 
is  directed  to  collect  any  notes,  accounts,  or  other 
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evidences  of  debt  due  or  payable  on  account  of  oil 
and  gas  produced  from  said  land  and  sold  by  or  for 
said  defendants,  or  any  of  them. 

The  said  Eeceiver  is  given  power  and  directed  to 
operate  any  oil  or  gas  well  or  wells  on  said  property, 
or  to  permit  them  to  be  operated  by  the  respective 
defendants  now  in  possession  of  or  operating  same, 
or  who  have  heretofore  operated  on  said  lands;  or 
to  close  said  wells,  if  he  deems  it  necessary  or  ad- 
visable to  do  so  in  order  to  conserve  the  oil  and  gas 
in  said  lands  and  prevent  said  property  from  being 
damaged  or  the  oil  and  gas  from  being  wasted. 

The  said  Receiver  is  directed  to  ascertain  the 
quantity  of  oil  and  gas  heretofore  extracted  by  said 
respective  defendants,  and  to  keep  an  accurate  ac- 
count of  all  oil  and  gas  hereafter  produced  from  said 
lands,  and  to  sell  said  oil  and  gas  for  the  best  price 
obtainable.     [34] 

For  the  purpose  of  making  an  investigation  and 
determining  the  condition  of  the  wells  drilled  on 
said  lands,  and  particularly  for  the  purpose  of  de- 
termining whether  water  is  infiltrating  the  oil  sands 
or  reservoirs  on  said  lands,  and  for  the  further  pur- 
pose of  ascertaining  the  amount  of  oil  and  gas  here- 
tofore produced,  the  price  at  which  the  same  has 
been  sold,  and  the  value  thereof,  the  Receiver  is 
directed  and  empowered  to  examine  the  logs  of  the 
wells  and  the  books  of  account  kept  by  the  defend- 
ants or  any  of  them  in  the  development  and  opera- 
tion of  said  lands. 

For  the  purpose  of  preventing  damage  to  said 
lands  by  the  infiltration  of  water  into  the  oil  sands 
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and  otherwise,  and  for  the  purpose  of  protecti^ig  and 
operating  the  said  property,  the  said  Eeceiver  is 
authorized  to  employ  such  assistance  and  incur  such 
expense,  to  be  paid  out  of  the  moneys  coming  into 
his  hands  as  Eeceiver,  as  he  shall  deem  necessary, 
subject  to  the  approval  of  this  Court.  All  moneys 
coming  into  the  hands  of  said  Receiver,  shall,  unless 
otherwise  directed  by  the  Court,  be  deposited  in  a 
bank  or  banks  to  be  selected  jointly  by  the  Receiver 
and  the  defendants  who  claim  such  moneys,  or  their 
respective  solicitors  of  record,  and  the  solicitor  for 
the  complainant,  and  such  moneys  shall  be  paid  out 
by  the  said  bank  or  banks  only  upon  checks  signed 
by  said  Receiver  and  by  said  solicitors  of  record, 
or  otherwise  as  may  be  ordered  by  this  Court. 

A  bond  in  the  sum  of  Five  Thousand  ($5,000) 
Dollars,  to  be  approved  by  this  Court,  shall  be  given 
by  the  Receiver  within  five  days  from  the  filing  of 
this  order;  [35]  provided  the  solicitor  for  the 
complainant  or  for  the  defendants,  or  either  of  them, 
may  at  any  time  upon  one  day's  notice  to  counsel 
for  the  opposite  parties,  apply  to  the  Court  for  an 
increase  in  the  amount  of  said  bond. 

The  amount  of  compensation  to  be  paid  to  the 
Receiver  in  this  suit  is  to  be  determined  hereafter. 

This  April  23,  1915. 

M.  T.  DOOLING^, 
United  States  District  Judge. 

[Endorsed] :  No.  A-3 — Eq.  U.  S.  District  Court, 
Southern  District  of  California,  Northern  Division. 
United  States  of  America  vs.  American  Oilfields  Co. 
et  al.     Order  Overruling  Motions  to  Dismiss  and 
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Appointing  Receiver.  Filed  Apr.  26,  1915.  Wm. 
M.  Van  Dyke,  Clerk.  By  R.  S.  Zimmerman,  Deputy 
Clerk.     [36] 


In  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  California,  Northern  Divi- 
sion, Ninth  Circuit, 

No.  A-3— IN  EQUITY. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 

versus 

AMERICAN  OILFIELDS  COMPANY,  LIMITED, 

Midland  Oilfields  Company,  Limited,  El  Dora 
Oil  Company,  National  Pacific  Oil  Company, 
Miocene  Oil  Company,  Consolidated  Midway 
Oil  Company,  Califomian  Amalgamated  Oil 
Company,  Pan  American  Oil  Company,  Mari- 
copa Consolidated  Oil  Company,  General 
Petroleum  Company,  Independent  Oil  Pro- 
ducers Agency,  Phoenix  Refining  and  Manu- 
facturing Company,  Standard  Oil  Company, 
Title  Insurance  and  Trust  Company,  King 
Lumber  Company,  Layne  and  Bowler  Com- 
pany of  California,  Sesame  Oil  Company, 
Thirty  Thirty-two  Land  Company,  J.  L. 
Campbell,  H.  M.  Jackson,  John  Shrader,  A. 
B.  Coulson,  M.  S.  Platz,  J.  M.  Dunn,  C.  S. 
Green,  T.  J.  Green,  H.  H.  Hair,  Archibald 
York,  David  S.  Bachman,  James  Bloom, 
Daisy  C.  Danziger,  J.  M.  Danziger,  Edward 
Fox,  Mary  F.  Francis,  George  C.  Haldeman, 
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John  V.  Hoffman,  M.  E.  Hoffman,  Benjamin 
M.  Howe,  Wilbert  Morgrage,  Mrs.  W.  Mor- 
grage,  Robert  F.  O'Brien,  George  L.  Rey- 
nolds, Charles  A.  Son,  Anna  W.  Mary  Waite, 
M.  P.  Waite,  D.  C.  Wallace,  Jr.,  A.  L.  Weil, 
and  Florence  G.  Weil, 

Defendants. 

Petition  for  Order  Allowing  Appeal. 

El  Dora  Oil  Company,  a  corporation,  J.  L.  Camp- 
bell, H.  M.  Jackson,  John  Shrader,  copartners  doing 
business  under  the  firm  name  of  ^^Ohio  Valley  Con- 
struction Company,"  and  T.  J.  Green,  defendants 
herein,  conceiving  themselves  aggrieved  by  the  or- 
der [37]  given  and  rendered  on  the  23d  day  of 
April,  1915,  and  filed  on  the  26th  day  of  April,  1915, 
in  the  above-entitled  action,  do  hereby  appeal  to  the 
United  States  Circuit  Court  of  Appeals,  for  the 
Ninth  Circuit,  from  that  part  of  said  order,  a  copy 
of  which  order  is  hereto  annexed,  which  orders  that: 

^^IT  IS  FURTHER  ORDERED,  that  A.  E. 
Campbell,  Esq.,  be  and  he  is  hereby  appointed  Re- 
ceiver of  the  property  described  in  the  bill  of  com- 
plaint herein  claimed  by  the  El  Dora  Oil  Company, 
J.  L.  Campbell,  H.  M.  Jackson,  John  Shrader,  M.  S. 
Platz,  American  Oilfields  Company,  Limited;  Mid- 
land Oilfields  Company,  Limited,  Californian 
Amalgamated  Oil  Company,  Pan  American  Oil  Com- 
pany, Consolidated  Midway  Oil  Company,  National 
Pacific  Oil  Company,  Maricopa  Consolidated  Oil 
Company,  and  A.  L.  Weil  to  wit :  All  the  Southeast 
Quarter  of  Section  Thirty-Two,  township  Twelve 
North,  Range  Twenty-three  West,  San  Bernardino 
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Base  and  Meridian,  situated  in  Kern  County,  State 
of  California,  and  of  the  oil,  gas,  and  all  other  prop- 
erty of  every  kind  situated  on  said  land,  or  already 
extracted  from  said  land  and  still  in  the  possession  of 
defendants,  and  the  defendants,  and  each  of  them, 
their  agents,  attorneys  and  employees  are  enjoined 
from  removing  said  oil,  gas,  or  other  property,  or  any 
part  thereof  from  said  land,  or  in  any  manner  inter- 
fering with  the  order  of  this  Court,  and  are  enjoined 
from  further  producing  oil  from  said  land,  except  by 
permission  and  under  the  direction  of  the  said  Ee- 
ceiver. 

Said  Receiver  is  directed  to  receive,  and  the  said 
defendants  are  directed  to  surrender  to  said  Receiver 
all  moneys  in  their  hands  or  in  the  hands  of  any  per- 
son or  corporation  for  them  which  are  the  proceeds 
of  the  sale  of  oil  or  gas  produced  from  said  lands 
hereinbefore  described ;  and  the  said  Receiver  [38] 
is  directed  to  collect  any  notes,  accounts,  or  other 
evidences  of  debt  due  or  payable  on  account  of  oil 
and  gas  produced  from  said  lands  and  sold  by  or  for 
said  defendants,  or  any  of  them. 

The  said  Receiver  is  given  power  and  directed  to 
operate  any  oil  or  gas  well  or  wells  on  said  property, 
or  to  permit  them  to  be  operated  by  the  respective 
defendants  now  in  possession  of  or  operating  same, 
or  who  have  heretofore  operated  on  said  lands;  or 
to  close  said  wells,  if  he  deems  it  necessary  or  advis- 
able to  do  so  in  order  to  conserve  the  oil  and  gas  in 
said  lands  and  prevent  said  property  from  being 
damaged  or  the  oil  and  gas  from  being  wasted. 

The  said  Receiver  is  directed  to  ascertain  the  quan- 
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tity  of  oil  and  gas  heretofore  extracted  by  said  re- 
spective defendants,  and  to  keep  an  accurate  account 
of  all  oil  and  gas  hereafter  produced  from  said  lands, 
and  to  sell  said  oil  and  gas  for  the  best  price  obtain- 
able. 

For  the  purpose  of  making  an  investigation  and 
determining  the  condition  of  the  wells  drilled  on 
said  lands,  and  particularly  for  the  purpose  of  de- 
termining whether  water  is  infiltrating  the  oil  sands 
or  reservoirs  on  said  lands,  and  for  the  further  pur- 
pose of  ascertaining  the  amount  of  oil  and  gas  here- 
tofore produced,  the  price  at  which  the  same  has 
been  sold,  and  the  value  thereof,  the  Receiver  is  di- 
rected and  empowered  to  examine  the  logs  of  the 
wells  and  the  books  of  account  kept  by  the  defend- 
ants or  any  of  them  in  the  development  and  opera- 
tion of  said  lands. 

For  the  purpose  of  preventing  damage  to  said 
lands  by  the  infiltration  of  water  into  the  oil  sands 
and  otherwise,  and  for  the  purpose  of  protecting  and 
operating  the  said  property,  the  said  Receiver  is  au- 
thorized to  employ  such  assistance  and  incur  such 
expense,  to  be  paid  out  of  the  moneys  coming  into 
his  hands  [39]  as  Receiver,  as  he  shall  deem 
necessary,  subject  to  the  approval  of  this  Court. 
All  moneys  coming  into  the  hands  of  said  Receiver, 
shall,  unless  otherwise  directed  by  the  Court,  be  de- 
posited in  a  bank  or  banks  to  be  selected  jointly  by 
the  Receiver  and  the  defendants  who  claim  such 
moneys,  or  their  respective  solicitors  of  record,  and 
the  solicitor  for  the  complainant,  and  such  moneys 
shall  be  paid  out  by  the  said  bank  or  banks  only  upon 
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checks  signed  by  said  Receiver,  and  by  said  solicitors 
of  record,  or  otherwise  as  may  be  ordered  by  Ithis 
Court. 

A  bond  in  the  sum  of  Five  Thousand  ($5,000)  Dol- 
lars, to  be  approved  by  this  Court,  shall  be  given  by 
the  Receiver  within  five  days  from  the  filing  of  this 
order ;  provided  the  solicitor  for  the  complainant  or 
for  the  defendants,  or  either  of  them,  may  at  any 
time  upon  one  day's  notice,  to  counsel  for  the  oppo- 
site parties,  apply  to  the  Court  for  an  increase  in 
the  amount  of  said  bond. ' ' 

And  the  defendants  pray  that  this,  their  appeal, 
may  be  allowed ;  and  that  a  transcript  of  the  records 
and  proceedings  and  papers  upon  which  said  order 
was  made,  duly  authenticated,  may  be  sent  to  the 
said  United  States  Circuit  Court  of  Appeals. 

Dated  25  May,  1915. 

E.  L.  POSTER, 
GEO.  E.  WHITAKER, 
Solicitors  for  Defendants. 

[Endorsed]:  No.  A-3.  In  the  District  Court 
of  the  United  States,  for  the  Southern  District  of 
California.  Northern  Division,  Ninth  Circuit.  The 
United  States  of  America,  Plaintiff,  vs.  American 
Oilfields  Company,  Limited,  et  al..  Defendants.  Pe- 
tition for  Order  Allowing  Appeal.  Rec'd  [40] 
copy  of  within  May  25,  1915.  Albert  Schoonover, 
Solicitor  for  Plaintiff.  Per  M.  E.  Y.  Filed  May 
25,  1915.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  N. 
Williams,  Deputy  Clerk.  E.  L.  Foster,  Bakersfield, 
California,  and  Geo.  E.  Whitaker,  Attorneys  for  El 
Dora  Oil  Co.,  et  al.     [41] 
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In  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  California,  Northern  Di- 
vision, Ninth  Circuit. 

No.  A-3^IN  EQUITY. 
THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

AMERICAN    OILFIELDS     COMPANY,     LIM- 
ITED, Midland  Oilfields  Company,  Limited, 
El  Dora  Oil  Company,  National  Pacific  Oil 
Company,  Miocene  Oil  Company,  Consolidated 
Midway  Oil  Company,   Californian  Amalga- 
mated. Oil  Company,  Pan  American  Oil  Com- 
pany,  Maricopa    Consolidated  Oil  Company, 
General    Petroleum    Company,    Independent 
Oil  Producers  Agency,  Phoenix  Refining  and 
Manufacturing  Company,  Standard  Oil  Com- 
pany, Title  Insurance   and   Trust   Company, 
King  Lumber  Company,  Layne    and  Bowler 
Company  of  California,  Sesame  Oil  Company, 
Thirty    Thirty-two    Land    Company,    J.    L. 
Campbell,    H.    M.    Jackson,    John    Shrader, 
A.   B.   Coulson,   M.   S.   Platz,  J.   M.   Dunn, 
C.  S.  Green,  T.  J.  Green,  H.  H.  Hair,  Archi- 
bald York,  David  S.  B^chman,  James  Bloom, 
Daisy  C.  Danziger,  J.  M.  Danziger,  Edward 
Fox,  Mary  P.  Francis,  George  C.  Haldeman, 
John  V.  Hoffman,  M.  E.  Hoffman,  Benjamin 
M.  Howe,  Wilbert  Morgrage,  Mrs.  W.  Mor- 
grage, Robert  F.  O'Brien,  George  L. Reynolds, 
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Mrs.   Greorge  L.  Eeynolds,   Charles  A.   Son, 
Anna  W.  Mary  Waite,  M.  P.  Waite,  D.  C. 
Wallace,  Jr.;  A.  L.  Weil    and   Florence    G. 
Weil, 

Defendants. 

Assignment  of  Errors. 

El  Dora  Oil  Company,  a  corporation,  J.  L.  Camp- 
bell, H.  M.  Jackson  and  John  Shrader,  copartners 
doing  business  under  the  firm  name  of  ^^Ohio  Valley 
Construction  Company,"  and  T.  J.  Green,  defend- 
ants  and   appellants   herein,   having   appealed,    or 
being     [42]     about    to    appeal   from   that   certain 
order  made  in  the  District    Court    of   the    United 
States,    for    the    Southern    District    of    California, 
Northern  Division,  Ninth  Circuit,  on  the  23d  day  of 
April,  1915,  and  filed  on  the  26th  day  of  April,  1915, 
in   an   action  pending   in   said   court  in  which  the 
United  States  of  America  was  plaintiff,  and  the  said 
El  Dora  Oil  Company,  a  corporation,  J.  L.  Campbell, 
H.  M.  Jackson  and  John  Shrader,  copartners  doing 
business  under  the  firm  name  of  ^^Ohio  Valley  Con- 
struction Company,"  and  T.  J.  Green,  and  others, 
were  defendants,  by  which    said    order  a  Receiver 
was  appointed  to  take  charge  of  the  property  of  de- 
fendants,   and   each  of  them,  say,  that  in  the  rec- 
ords and  proceedings  in  the  said  court  in  the  said 
action,  there  are  manifest  errors,  and  assigns  the 
following  as  its  assignment  of  errors  upon  the  said 
appeal: 

I. 

That   said   District   Court   erred  in  making  said 
order  and  appointing  a  Receiver. 
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II. 

That  said  District  Court,  in  making  said  order, 
erred  in  this,  that  said  court  had  not,  nor  had  the 
Judge  thereof,  any  jurisdiction  to  make  the  said 
order. 

III. 

That  said  District  Court  erred  in  making  said 
order,  in  this,  that  the  said  Court  abused  its  discre- 
tion and  permitted  an  abuse  of  discretion  in  making 
said  order. 

IV. 

That  said  District  Court  erred  in  making  said 
order,  in  that  the  complaint  of  plaintiff  in  said  action 
did  not  show  facts  justifying  the  appointment  of  a 
Receiver. 

V. 

That  said  District  Court  erred  in  making  said 
order,  in  [43]  that  the  complaint  of  plaintiff  in 
the  said  action  fails  to  state  any  facts  entitling  the 
plaintiff  herein  to  any  equitable  relief  whatsoever. 

VI. 

That  said  District  Court  erred  in  making  said 
order,  in  authorizing  and  directing  the  receiver  to 
take  possession  of  the  property  mentioned  in  said 
order. 

VII. 

That  said  District  Court  erred  in  making  said 
order,  in  this,  that  defendants  at  that  time  and  long 
prior  thereto  were  in  the  actual  and  peaceable  pos- 
session of  said  property  claiming  and  holding  the 
same  under  the  by  virtue  of  the  laws  of  the  United 
States,  and  that  in  and  by  the  allegations  of  plain- 
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tiff's  complaint  herein,  it  appears  that  the  plaintiff 
was  and  is  out  of  possession.  That  it  does  not  ap- 
pear of  record  herein  that  an  ancillary  suit  for  the 
appointment  of  a  receiver  had  ever  been  commenced 
or  brought  by  plaintiff  against  defendants.  That 
plaintiff  had  and  has  a  plain,  speedy  and  adequate 
remedy  at  law,  and  said  District  Court,  sitting  as  a 
Court  of  Equity  herein,  was  and  is  without  authority 
or  jurisidction  to  make  said  order. 

VIII. 

That  the  District  Court  erred  in  making  the  order 
of  the  23d  day  of  April,  1915,  -^nd  entered  on  the 
26th  day  of  April,  1915,  appointmg  a  receiver  herein, 
in  that  said  Court  was  wholly  without  power  and 
jurisdiction  to  give  and  make  said  order  for  the  rea- 
sons that  a  final  decree  dismissing  the  bill  of  com- 
plaint herein  was  entered  on  the  first  day  of  June, 
1914;  that  no  motion  for  a  rehearing,  or  to  vacate 
or  annul  said  final  decree  herein  was  entertained  by 
said  Court  during  the  term  of  said  court  in  which 
said  final  decree  was  given  [44]  and  made;  that 
during  sard  term  of  said  court  no  order  was  made, 
nor  asked  for  from  said  court  continuing  any  mo- 
tion for  a  rehearing  herein,  to  the  succeeding  term 
of  said  court ;  that  neither  during  said  term  of  said 
court,  nor  at  any  time  thereafter,  was  any  notice 
of  motion  for  rehearing  or  any  other  motion  by 
plaintiff  herein  served  upon  or  given  to  the  defend- 
ants herein.  That  no  appeal  from  said  final  decree 
has  ever  been  taken  by  the  plaintiff  herein. 

WHEREFORE,  the  defendants  El  Dora  Oil  Com- 
pany, a  corporation,  J.  L.  Campbell,  H.  M.  Jackson 
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and  John  Shrader,  copartners  doing  business  under 
the  firm  name  of  ''Ohio  Valley  Construction  Com- 
pany," and  T.  J.  Green,  pray  that  said  order  ap- 
pointing a  receiver  herein  may  be  directed  to  be 
expunged  from  the  records  of  said  District  Court 
for  want  of  jurisdiction  in  said  court  to  give  and 
make  said  order  appointing  a  Receiver. 

In  order  that  the  foregoing  assignment  of  errors 
may  be  and  appear  of  record,  the  appellants  above 
named  present  the  same  to  this  Court,  and  pray  that 
such  disposition  may  be  made  thereof  as  by  the  law 
and  the  statutes  ofr-the  United  States  in  such  case 
is  made  and  provided. 

E.  L.  FOSTER, 
GEO.  E.  WHITAKER, 
Solicitors  for  Defendants  and  Appellants  El  Dora 
Oil  Company,  J.  L.  Campbell,  H.  M.  Jackson, 
and  John  Shrader,  Copartners  Doing  Business 
Under  the  Firm  Name  of  Ohio  Valley  Con- 
struction Company,,  and  T.  J.  Green. 

[Endorsed]  :  No.  A-3 — In  Equity.  In  the  Dis- 
trict Court  of  the  United  States,  Southern  District 
of  California,  Northern  [45]  Division,  Ninth  Cir- 
cuit. The  United  States  of  America,  Plaintiff,  vs. 
American  Oilfields  Company,  Limited,  et  al..  De- 
fendants. Assignment  of  Errors.  Rec'd  Copy  of 
Within  May  25,  1915.  Albert  Schoonover,  Solicitor 
for  Plaintiff.  Per  M.  E.  Y.  Filed  May  25,  1915. 
Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  N.  Williams, 
Deputy  Clerk.  E.  L.  Foster,  Bakersfield,  California, 
and  Geo.  E.  Whitaker,  Attorneys  for  Defendants 
Named.     [46] 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Northern  Division, 

No.  A-3— EQUITY. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
versus 

AMERICAN  OILEIELDS  COMPANY,  LIM- 
ITED ,  Midland  Oilfields  Company,  Limited , 
El  Dora  Oil  Company,  National  Pacific  Oil 
Company,  Miocene  Oil  Company,  Consolidated 
Midway  Oil  Company,  Californian  Amalga- 
mated Oil  Company,  Pan  American  Oil  Com- 
pany, Maricopa  Consolidated  Oil  Company, 
General  Petroleum  Company,  Independent 
Oil  Producers  Agency,  Phoenix  Refining  and 
Manufacturing  Company,  Standard  Oil  Com- 
pany, Title  Insurance  and  Trust  Company, 
King  Lumber  Company,  Layne  and  Bowler 
Company  of  California,  Sesame  Oil  Company, 
Thirty  Thirty-two  Land  Company,  J.  L. 
Campbell,  H.  M.  Jackson,  John  Shrader, 
A.  B.  Coulson,  M.  S.  Platz,  J.  M.  Dunn, 
S.  C.  Green,  T.  J.  Green,  H.  H.  Hair,  Archi- 
bald York,  David  S.  Bachman,  James  Bloom, 
Daisy  C.  Danziger,  J.  M.  Danziger,  Edward 
Fox,  Mary  F.  Francis,  George  C.  Haldeman, 
John  V.  Hoffman,  M.  E.  Hoffman,  Benjamin 
M.  Howe,  Wilbert  Morgrage,  Mrs.  W.  Mor- 
grage, Robert  F. O'Brien, George  L.Reynolds, 
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Mrs.  George  L.  Reynolds,  Charles  A.  Son, 
Anna  W.  Mary  Waite,  M.  P.  Waite,  D.  C. 
Wallace,  Jr.;  A.  L.  Weil  and  Florence  G. 
Weil, 

Defendants. 

Order  Allowing  Appeal  and  Fixing  Bond. 

On  motion  of  E.  L.  Foster,  Esq.,  and  George  E. 
Whitaker,  Esq.,  solicitors  for  the  defendants,  the 
El  Dora  Oil  Company,  a  Corporation,  J.  L.  Camp- 
bell, H.  M.  Jacksn,  John  Shrader,  copartners,  doing 
business  under  the  firm  name  of  ^^Ohio  Valley  Con- 
struction Company"  and  T.  J.  Green,  and  on  filing 
the  Petition  of  said  defendants  for  an  Order  Allow- 
ing an  Appeal,  together  with  an  assignment  of 
Errors,  it  is  ordered  that  an  appeal  be,  and  is  hereby, 
allowed  to  the  United  States  Circuit  Court  [47] 
of  Appeals  for  the  Ninth  Circuit,  from  the  order 
given  and  made  herein  on  the  23d  day  of  April,  1915, 
and  filed  on  the  26th  day  of  April,  1915,  in  the  Dis- 
trict Court  of  the  United  States  for  the  Southern 
District  of  California,  Northern  Division,  appoint- 
ing a  Receiver  to  take  charge  of  the  property  of 
defendants  and  each  of  them,  and  that  a  certified 
transcript  of  such  parts  of  the  record,  testimony, 
exhibits  and  all  proceedings  herein  as  are  specified 
as  material,  be  forthwith  transmitted  to  said  United 
States  Circuit  Court  of  Appeals,  for  the  Ninth  Cir- 
cuit. It  is  further  ordered  that  the  Bond  on  Appeal 
be  fixed  at  $500.00,  to  be  approved  by  the  Court. 

BLEDSOE, 

Judge. 
Los  Angeles,  California,  June  11th,  1915. 
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[Endorsed] :  No.  A-3 — Equity.  United  States 
District  Court,  Southern  District  of  California, 
Northern  Division.  The  United  States  of  America, 
Plaintiff,  vs.  American  Oilfields  Company,  Limited, 
et  al..  Defendants.  Order  Allowing  Appeal  and 
Fixing  Bond.  Filed  Jun.  11,  1915.  Wm.  M.  Van 
Dyke,  Clerk.  By  Chas.  N.  Williams,  Deputy  Clerk. 
[48] 


In  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  California,  Northern  Di- 
vision, Ninth  Circuit, 

No.  A-3— IN  EQUITY. 

THE  UNITED  STATES  OP  AMERICA, 

Plaintiff  and  Respondent, 

vs. 

AMERICAN  OILFIELDS  COMPANY,  LIMITED, 
et  ai., 

Defendants, 

EL  DORA  OIL  COMPANY,  J.  L.  CAMPBELL, 
H.  M.  JACKSON  and  JOHN  SHRADER, 
Doing  Business  Under  the  Firm  Name  of 
OHIO  VALLEY  CONSTRUCTION  COM- 
PANY, and  JOHN  SHRADER,  and  T.  J. 
GREEN, 

Defendants  and  Appellants. 

Bond  on  Appeal. 
KNOW   ALL   MEN   BY   THESE   PRESENTS: 
That  we,  George  A.  Long,  and  G.  A.  Lathrop,  both 
of  the  County  of  Los  Angeles,  State  of  California, 
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are  held  and  firmly  bound  unto  the  above-named 
respondent,  the  United  States  of  America,  in  the 
sum  of  Five  Hundred  Dollars  ($500.00),  to  be  paid 
to  the  said  United  States  of  America,  for  the  pay- 
ment of  which,  well  and  truly  to  be  made,  we  bind 
ourselves,  and  each  of  us,  our,  and  each  of  our,  heirs, 
executors  and  administrators^  jointly  and  severally, 
firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  16th  day  of 
June,  in  the  year  of  our  Lord  1915. 

WHEREAS,  the  above-named  El  Dora  Oil  Com- 
pany, J.  L,  Campbell,  H.  M.  Jackson  and  John 
Shrader,  doing  business  under  the  firm  name  of 
Ohio  Valley  Construction  Company,  and  John  [49] 
Shrader  and  T.  J.  Green  have  prosecuted  an  appeal 
to  the  United  States  Circuit  Court  of  Appeals,  Ninth 
Circuit  of  United  States,  to  reverse  the  decree  ren- 
dered in  the  above-entitled  suit,  appointing  a  Re- 
ceiver, by  the  Judge  of  the  District  Court  of  the 
United  States,  in  and  for  the  Southern  District  of 
California,  Northern  Division,  by  the  Hon.  M.  T. 
Dooling,  Judge  thereof; 

NOW,  THEREFORE,  the  condition  of  this  obli- 
gation is  such  that  if  the  above-named  El  Dora  Oil 
Company,  J.  L.  Campbell,  H.  M.  Jackson  and  John 
Shrader,  doing  business  under  the  firm  name  of 
Ohio  Valley  Construction  Company,  and  John 
Shrader,  and  T.  J.  Green  shall  prosecute  said  ap- 
peal to  effect,  and  answer  all  damages  and  costs  if 
they  fail  to  make  said  appeal  good,  then  this  obliga- 
tion shall  be  void,  otherwise  the  same  shall  be  and 
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remain  in  full  force  and  virtue. 

GEORGE  A.  LONG.     [L.  S.] 
G.  A.  LATHEOP.  [L.  S.] 

Signed,  sealed  and  delivered,  and  taken  and  ac- 
knowledged before  me,  this  16tli  day  of  June,  1915. 

CHAS.  N.  WILLIAMS, 
United  States  Commissioner.     [50] 

State  of  California, 
County  of  Los  Angeles, — ss. 

George  A.  Long  and  G.  A.  Latlirop,  being  sworn, 
each  for  himself,  says:  That  he  is  one  of  the  sure- 
ties named  in  the  above  undertaking;  that  he  is  a 
resident  and  householder  within  the  State  of  Cali- 
fornia, and  that  he  is  worth  the  sum  in  the  said  un- 
dertaking specified  over  and  above  all  his  just  debts 
and  liabilities,  exclusive  of  property  exempt  from 
execution. 

GEORGE  A.  LONG. 
G.  A.  LATHROP. 
Subscribed  and  sworn  to  before  me  this  16th  day 

of  June,  1915. 
[Seal]  WM.  M.  VAN  DYKE, 

Clerk  U.  S.  District  Court,  Southern  District  of  Cali- 
fornia. 

By  Chas.  N.  Williams, 

Deputy. 
Approved  this  16  day  of  June,  1915. 

BLEDSOE,  Ju., 
United  States  District  Judge. 

[Endorsed]  :  No.  A-3— In  Equity.  The  United 
States  of  America  vs.  American  Oilfields  Company, 
Limited,  et  al..  Defendants,  El  Dora  Oil  Company 
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et  al.,  Defendants  and  Appellants.  Bond  on  Appeal. 
Filed  Jun.  16^  1915.  Wm.  M.  Van  Dyke,  Clerk.  By 
Chas.  N.  Williams,  Deputy  Clerk.  Davis,  Kemp  & 
Post,  Attorneys.  Removed  to  812  Marsh-Strong 
Bldg.  Suite  315  Grant  Bldg.  Tels.  Home  A-5037, 
Main  5146.    Los  Angeles,  Cal.     [51] 

UNITED  STATES  OF  AMERICA. 

District    Court    of    the    United    States,    Southern 
District  of  California. 

CLERK'S  OFFICE. 

Ko.  A-3— IN  EQUITY. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

AMERICAN  OILFIELDS  COMPANY,  LIM- 
ITED; MIDLAND  OILFIELDS  CO.,  LIM- 
ITED, et  al.. 

Defendants. 

Praecipe  [for  Transcript  of  Record]. 

To  the  Clerk  of  Said  Court: 

Sir:  Please  issue  and  prepare  for  the  Transcript 
on  Appeal  to  the  Circuit  Court  of  Appeals,  the  BiU 
of  Complaint;  Motions  to  Dismiss  the  Bill  of  Com- 
plaint, made  by  these  defendants;  Order  Overruling 
Motions  to  Dismiss  and  Appointing  Receiver;  Peti- 
tion for  Order  Allowing  Appeal;  Assigment  of  Er- 
rors; Order  Allowing  Appeal  and  Fixing  Bond; 
Bond  on  Appeal;  Citation  on  Appeal;  and  such  other 
and  further  documents  and  T^l^tion  to  the  same  as 
are  on  file;  and  that  the  same  be  sent  up  to  the  Cir- 
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cuit  Court  of  Appeals,  and  that  the  same  may  be 
printed  as  these  defendants'  Transcript. 

GEO.  E.  WHITAKER, 
E.  L.  FOSTER, 
Attorneys  for  El  Dora  Oil  Company,  a  [52]  cor- 
poration; J.  L.  Campbell,  H.  M.  Jackson  and 
John  Shrader,  copartners  doing  business  under 
the  firm  name  of  Ohio  Valley  Construction  Com- 
pany, and  T.  J.  Green. 

[Endorsed] :  No.  A— 3— In  Equity.  U.  S.  District 
Court,  Southern  District  of  California.  The  United 
States  of  America,  Plaintiff,  vs.  American  Oilfields, 

Limited,  et  al..  Defendants.     Praecipe   for   

Filed   Jun.    25,    1915.    Wm.  M.  Van  Dyke,  Clerk. 
By  Chas.  N.  Williams,  Deputy  Clerk.     [53] 


[Certificate  of  Clerk  U.  S.  District  Court  to 
Transcript  of  Record.] 

In  the  District  Court  of  the  United  States^  in  am^d 
for  the  Southern  District  of  California,  Northern 
Division, 

No.  A-^3— EQiUITY. 

THE  UNITED  STATES  OP  AMERICA, 

Plaintiff, 
versus 

AMERICAN  OILFIELDS  COMPANY,  LIMITED, 

Midland  Oilfields  Company,  Limited,  El  Dora 
Oil  Company,  National  Pacific  Oil  Company, 
Miocene  Oil  Company,  Consolidated  Midway 
Oil  Company,  Californian  Amalgamated  Oil 
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Company,  Pan  American  Oil  Company,  Mari- 
copa Consolidated  Oil  Company,  General  Pe- 
troleum Company,  Independent  Oil  Producers 
Agency,  Phoenix  Refining  and  Manufacturing 
Company,  Standard  Oil  Company,  Title  Insur- 
ance and  Trust  Company,  King  Lumber  Com- 
pany, Layne  and  Bowler  Company  of  Cali- 
fornia, Sesame  Oil  Company,  Thirty  Thirty- 
two  Land  Company,  J.  L.  Campbell, 
H.  M.  Jackson,  John  Shrader,  A.  B.  Coulson, 
M.  S.  Platz,  J.  M.  Dunn,  C.  S.  Green,  T.  J. 
Green,  H.  H.  Hair,  Archibald  York,  David  S. 
Bachman,  James  Bloom,  Daisy  C.  Danziger, 
J.  M.  Danziger,  Edward  Fox,  Mary  P.  Fran- 
cis, George  C.  Haldeman,  John  V.  Hoffman, 
M.  E.  Hoffman,  Benjamin  M.  Howe,  Wilbert 
Morgrage,  Mrs.  W.  Morgrage,  Robert  F. 
O'Brien,  George  L.  Reynolds,  Mrs.  George  L. 
Reynolds,  Charles  A.  Son,  Anna  W.  Mary 
Waite,  M.  P.  Waite,  D.  C.  Wallace,  Jr.,  A.  L. 
Weil  and  Florence  G.  Weil, 

Defendants. 

I,  Wm.  M.  Van  Dyke,  Clerk  of  the  District  Court  of 
the  United  States  of  America,  in  and  for  the  South- 
ern District  of  California,  do  hereby  certify  the  fore- 
going fifty-three  (53)  typewritten  pages,  numbered 
from  1  to  53,  inclusive,  and  comprised  in  one  (1) 
volume,  to  be  a  full,  true  and  correct  [54]  copy 
of  the  Bill  of  Complaint,  Motion  of  Defendants,  El 
Dora  Oil  Company  et  al.,  to  Dismiss  Bill  of  Com- 
plaint, Order  Overruling  Motions  to  Dismiss  and  Ap- 
pointing   Receiver,    Petition    for    Order    Allowing 
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Appeal,  Assignment  of  Errors,  Order  Allowing 
Appeal  and  Fixing  Bond,  Bond  on  Appeal  and  Prae- 
cipe for  Transcript  in  the  above  and  therein  en- 
titled cause,  and  that  the  same  together  constitute 
the  record  in  said  cause  as  specified  in  the  said  Prae- 
cipe filed  in  my  ofiice  on  behalf  of  the  defendants 
and  appellants.  El  Dora  Oil  Company,  et  al.,  by  their 
attorney  of  record. 

I  do  further  certify  that  the  cost  of  the  foregoing 
record  is  $28.00,  the  amount  whereof  has  been  paid 
me  by  the  El  Dora  Oil  Company,  a  Corporation,  J.  L. 
Campbell,  H.  M.  Jackson  and  John  Shrader,  co- 
partners doing  business  under  the  firm  name  of 
Ohio  Valley  Construction  Company  and  T.  J.  Green, 
the  appellants  in  said  cause. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  the  District  Court 
of  the  United  States  of  America,  in  and  for  the 
Southern  District  of  California,  Northern  Division, 
this  9th  day  of  September,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  fifteen,  and  of  our 
Independence  the  one  hundred  and  fortieth. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk  of  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California. 

By  Leslie  S.  Colyer, 
Deputy  Clerk.     [55] 

[Ten  Cent  Internal  Revenue  Stamp.  Canceled 
9/9/15.     L.  S.  C] 
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[Endorsed]:  No.  2660.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  El  Dora 
Oil  Company,  J.  L.  Campbell,  H.  M.  Jackson,  and 
John  Shrader,  Doing  Business  Under  the  Firm 
Name  of  Ohio  Valley  Construction  Company,  and 
John  Shrader  and  T.  J.  Green,  Appellants,  vs.  The 
United  States  of  America,  Appellee.  Transcript  of 
Eecord.  Upon  Appeal  from  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  California, 
Northern  Division. 
Received  September  10,  1915. 

P.  D.  MONCKTON, 

Clerk. 
Filed  September  22,  1915, 

FRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 
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[Order  Extending  Time  to  File  Transcript  of  Record 

on  Appeal,  etc.] 

In  the  United  States  Circuit  Court  of  Appeals,  Ninth 

Judicial  District. 

UNITED  STATES  OF  AMERICA, 

Plaintiff  and  Appellee. 

vs. 

EL  DORA  OIL  COMPANY,  J.  L.  CAMPBELL,  H. 
M.  JACKSON  and  JOHN  SHRADER,  Doing 
Business  Under  the  Firm  Name  of  OHIO 
VALLEY  CONSTRUCTION  COMPANY, 
and  JOHN  SHRADER  and  T.  J.  GREEN, 
Defendants  and  Appellants. 

Good  cause  appearing  therefor,  it  is  hereby  or- 
dered that  the  appellants  El  Dora  Oil  Company,  J. 
L.  Campbell,  H.  M.  Jackson  and  John  Shrader,  do- 
ing business  under  the  firm  name  of  Ohio  Valley 
Construction  Company,  and  John  Shrader  and  T.  J. 
Green  have  sixty  (60)  days  additional  and  further 
time  within  which  to  file  their  transcript  on  appeal 
in  the  above-entitled  suit,  with  the  Clerk  of  the 
United  States  Circuit  Court  of  Appeals,  in  and  for 
the  Ninth  Circuit. 

Dated  at  Los  Angeles,  June  17,  1915. 

BLEDSOE,  J., 
United  States  District  Judge. 

[Endorsed]:  No.  2660.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  United 
States  of  America  vs.  El  Dora  Oil  Company  et  al. 
Order  Extending  Time  to  File  Record.  Filed  Sep. 
7,  1915.  F.  D.  Monckton,  Clerk.  Refiled  Sep.  22, 
1915.     F,  D.  Monckton,  Clerk. 


No.  2660. 

IN   THE 

United  States 


Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT. 


El  Dora  Oil  Company,  J.  L.  Camp- 
bell, H.  M.  Jackson  and  John 
Shrader,  doing  business  under 
the  firm  name  of  Ohio  Valley 
Construction  Company,  and 
John  Shrader  and  T.  J.  Green, 

Appellants, 
vs. 

The  United  States  of  America, 

Appellee. 


BRIEF  FOR  APPELLANTS. 


Geo.  E.  Whitaker,, 
E.  L.  Foster^ 
Attorneys  for  Appellants. 


^B. 


Parker  &  Stone  Co.,  Law  Printers,  238  New  High  St..  Los  Angeles,  CaL 

H      k  Ik 


No.  2660. 

IN  THE 

United  States 


Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT. 


El  Dora  Oil  Company,  J.  L.  Camp- 
bell, H.  M.  Jackson  and  John 
Shrader,  doing  business  under 
the  firm  name  of  Ohio  Valley 
Construction  Company,  and 
John  Shrader  and  T.  J.  Green, 

Appellants, 
vs. 

The  United  States  of  America, 

Appellee. 


BRIEF  FOR  APPELLANTS. 


STATEMENT  OF  THE  CASE. 

This  is  an  action  in  equity  in  the  form  of  a  bill  of 
complaint  brought  by  the  appellee  against  various  de- 
fendants, including  the  appellants,  and  the  bill  of  com- 
plaint is  set  forth  on  pages  5  to  30  of  the  Transcript 
of  Record. 

The  bill  of  complaint  sets  out,  in  paragraph  II,  that 
the  plaintiff  and  appellee  "is  the  owner  and  entitled  to 
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the  immediate  and  exclusive  possession  and  enjoyment 
of  all  the  lands  next  hereinafter  described,  and  of  all 
mineral  oil,  petroleum,  gas  and  other  minerals  therein 
contained.  ^^  ^  ^  AH  of  said  land  at  all  said  times 
has  been,  and  now  is,  a  part  of  the  public  domain  of 
the  United  States,  except  as  withdrawn  and  reserved 
from  entry  as  hereinafter  alleged."     [Tr.  p.   lo.] 

In  paragraph  III  it  is  alleged  that  the  Secretary  of 
the  Interior  reserved  and  withdrew  the  said  land  on 
certain  dates,  and  that  the  President  of  the  United 
States,  on  the  dates  alleged,  also  withdrew  said  land 
from  all  forms  of  location,  settlement,  selection,  filing, 
entry  or  disposal  under  the  mineral  and  non-mineral 
public  land  laws  of  the  United  States.  In  the  same 
paragraph  [Tr.  p.  ii]  it  is  further  alleged  that  not- 
withstanding the  withdrawals,  the  defendants  and  ap- 
pellants, subsequent  to  January  ist,  1910,  entered  upon 
the  land  and  pretended  to  acquire,  and  now  assert 
mineral  rights  therein,  and  had  committed,  and  are 
now  committing,  trespass  and  waste  thereupon. 

In  paragraph  IV  [Tr.  p.  12]  it  is  alleged  that  the 
appellant,  El  Dora  Oil  Company,  subsequent  to  July 
4,  1910,  entered  upon  said  land,  and  drilled  an  oil  well 
or  oil  wells,  and  still  is  operating  said  wells,  and  ex- 
tracting from  said  land  and  appropriated  to  its  own 
use,  large  quantities  of  petroleum. 

It  is  next  alleged,  on  pages  13,  14  and  15,  that  the 
El  Dora  Oil  Company,  one  of  the  appellants,  claims 
under  certain  pretended  notices  of  mining  location.  It 
is  to  be  noted  that  one  of  these  notices  of  mining  loca- 
tion is  dated  January  ist,  1907. 


In  paragraph  V  it  is  alleged  that  no  discovery  of 
petroleum  upon  any  part  of  the  land  described  was 
made  prior  to  October  loth,  1910.  It  is  to  be  noted 
in  said  paragraph  referred  to,  that  it  alleges  as  fol- 
lows: 

"Prior  to  January  i,  1910,  no  person  or  association 
or  corporation  was  a  bona  fide  occupant  or  claimant 
of  any  part  of  said  land,  engaged  in  the  diligent  or 
other  prosecution  of  work  leading  to  the  discovery  of 
oil  or  gas,  or  any  other  mineral." 

It  is  further  alleged,  in  paragraph  VII  [Tr.  p,  18], 
that  the  defendants,  unless  restrained,  will  continue  to 
operate  the  aforesaid  oil  wells  and  extract  oil  and  drill 
other  oil  wells,  and  otherwise  commit  trespass  and 
waste,  to  the  great  and  irreparable  injury  of  the 
plaintiff. 

It  is  then  further  alleged  in  paragraph  XI  [Tr.  p. 
23]  that  defendants  have  no  right,  title  or  interest  in 
and  to  said  land,  and  that  the  mining  locations  are 
void. 

Then,  in  the  prayer  of  said  bill  of  complaint,  in 
paragraph  VI  [Tr.  p.  26],  it  is  asked,  in  part: 
^'that  a  receiver  may  be  appointed  by  this  court  to  take 
possession  of  said  land  and  of  all  wells,  derricks,  drills, 
pumps,  storage  vats,  pipes,  pipe  lines,  shops,  houses, 
machinery,  tools  and  appliances  of  every  character 
whatsoever  thereon,  belonging  to  or  in  the  possession 
of  said  defendants,  or  any  of  them,  which  have  been 
used  or  now  are  being  used  in  the  extraction,  storage, 
transportation,  etc.,  of  petroleum  or  petroleum  prod- 
ucts, or  other  minerals.     "^^    '^     '•''' 
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Thereafter,  a  motion  to  dismiss  was  made  by  the 
appellants  [Tr.  pp.  31-32]  and  thereafter  an  order  was 
made  overruling  the  motion  to  dismiss,  and  appointing 
a  receiver.  [Tr.  pp.  33-37.]  It  is  set  forth  in  said 
order  appointing  a  receiver  that  A.  E.  Campbell  be, 
and  he  is  hereby  appointed  receiver  of  the  property 
described  in  the  bill  of  complaint,  claimed  by  appellants 
El  Dora  Oil  Company,  Campbell,  Jackson  and  Shrader, 
upon  the  land  described,  and  "of  the  oil,  gas,  and  all 
other  property  of  every  kind  situated  on  said  land/' 
And  again,  on  page  36,  the  order  recites  that  ''the  said 
receiver  is  given  power  and  directed  to  operate  any 
oil  or  gas  well  or  wells  on  said  property,''  together 
with  the  other  matters  therein  set  forth. 

Thereafter,  a  petition  for  an  order  allowing  appeal 
was  made  [Tr.  pp.  39-42]  setting  forth  in  part  the 
order  appointing  a  receiver,  and  assigns  of  error 
were  made. 

The  appellants  rely  upon  the  following: 
ASSIGNMENT  OF  ERRORS. 
I. 

That  said  District  Court  erred  in  making  said  order 
and  appointing  a  receiver. 

11. 

That  said  District  Court,  in  making  said  order,  erred 
in  this,  that  said  court  had  not,  nor  had  the  judge 
thereof,  any  jurisdiction  to  make  the  said  order. 


III. 

That  said  District  Court  erred  in  making  said  order 
in  this,  that  the  said  court  abused  its  discretion  and 
permitted  an  abuse  of  discretion  in  making  said  order. 

IV. 

That  said  District  Court  erred  in  making  said  order, 
in  that  the  complaint  of  plaintiff  in  said  action  did  not 
show  facts  justifying  the  appointment  of  a  receiver. 

V. 

That  said  District  Court  erred  in  making  said  order, 
in  that  the  complaint  of  plaintiff  in  the  said  action 
fails  to  state  any  facts  entitling  the  plaintiff  herein 
to  any  equitable  relief  whatsoever. 

VI. 

That  said  District  Court  erred  in  making  said  order, 
in  authorizing  and  directing  the  receiver  to  take  pos- 
session of  the  property  mentioned  in  said  order. 

VII. 

That  said  District  Court  erred  in  making  said  order 
in  this,  that  defendants  at  that  time  and  long  prior 
thereto  were  in  the  actual  and  peaceable  possession  of 
said  property,  claiming  and  holding  the  same  under  and 
by  virtue  of  the  laws  of  the  United  States,  and  that  in 
and  by  the  allegations  of  plaintiff's  complaint  herein, 
it  appears  that  the  plaintiff  w^as  and  is  out  of  posses- 
sion. That  it  does  not  appear  of  record  herein  that 
an  ancillary  suit  for  the  appointment  of  a  receiver  had 
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ever  been  commenced  or  brought  by  plaintiff  against 
defendants.  That  plaintiff  had  and  has  a  plain,  speedy 
and  adequate  remedy  at  law,  and  said  District  Court, 
sitting  as  a  court  of  equity  herein,  was  and  is  without 
authority  or  jurisdiction  to  make  said  order. 

VIII. 

That  the  District  Court  erred  in  making  the  order 
of  the  23d  day  of  April,  191 5,  and  entered  on  the  26th 
day  of  April;  191 5,  appointing  a  receiver  herein,  in  that 
said  court  was  wholly  without  power  and  jurisdiction 
to  give  and  make  said  order  for  the  reasons  that  a  final 
decree  dismissing  the  bill  of  complaint  herein  was 
entered  on  the  first  day  of  June,  1914;  that  no  motion 
for  a  rehearing,  or  to  vacate  or  annul  said  final  decree 
herein  was  entertained  by  said  court  during  the  term 
of  said  court  in  which  said  final  decre  was  given  and 
made;  that  during  said  term  of  said  court  no  order 
was  made,  nor  asked  for  from  said  court  continuing 
any  motion  for  a  rehearing  herein,  to  the  succeeding 
term  of  said  court;  that  neither  during  said  term  of 
said  court,  nor  at  any  time  thereafter,  was  any  notice 
of  motion  for  rehearing  or  any  other  motion  by  plain- 
tiff herein  served  upon  or  given  to  the  defendants 
herein.  That  no  appeal  from  said  final  decree  has  ever 
been  taken  by  the  plaintiff  herein. 
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ARGUMENT. 

I. 

As  disclosed  by  the  bill  of  complaint,  the  only  prop- 
erty that  the  appellee  claims  to  own  was  the  land  de- 
scribed in  paragraph  II  [Tr.  p.  9],  and  there  is  no 
allegation  in  the  bill  of  complaint  stating  that  the  per- 
sonal property  set  out  in  the  prayer  of  said  bill  of 
complaint,  in  paragraph  6  [Tr.  p.  26],  belongs  to  the 
appellee.  The  order  appointing  the  receiver  authorizes 
the  receiver  to  take  possession  of  all  of  the  property 
of  every  kind  situated  on  said  land,  and  there  is  no 
allegation  that  the  appellee  is  the  owner  of  the  personal 
property  upon  said  land. 

"But  a  court  cannot  appoint  a  receiver  to  lake 
charge  of  property  which  is  not  involved  in  the 
litigation,  or  to  take  charge  of  all  of  a  debtor's 
property,  including  that  which  is  not,  as  well  as 
that  which  is,  specially  bound  for  the  payment  of 
the  claim  in  suit.'' 

34  Cyc.  44,  note  45  therein. 

This  note  cites  a  large  number  of  cases  in  the  dif- 
ferent states,  together  with  several  United  States  cases, 
to-wit : 

Smith  V.  McCullough,  104  U.  S.  25,  26  L.  Ed. 
637,  and  other  cases. 

Again,  in  the  same  note,  it  says: 

'The  property  must  be  the  direct  subject  of  the 
action,  and  the  judgment,  to  be  granted,  must  act 
upon  the  specific  property." 

Johnson  v,  Cochran,  36  N.  Y.  Supp.  2^y. 
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Therefore,  the  court  could  not  appoint  a  receiver  to 
take  charge  of,  or  possession  of,  all  other  property  of 
every  kind  situated  on  said  land,  and  particularly  re- 
ferred to  in  paragraph  VI  of  the  prayer,  and  also  re- 
ferred to  in  the  order  appointing  the  receiver.  [Tr. 
P-  35-]  For,  it  is  not  alleged  in  the  bill  of  complaint, 
in  any  paragraph,  that  the  plaintiff  and  appellee  is  the 
owner  of  the  personal  property,  or  any  other  property 
except  the  particularly  described  real  estate,  to-wit: 
The  southeast  quarter  (SEJ4)  of  section  thirty-two 
(32),  township  twelve  (12)  north,  range  twenty-three 
west,  S.  B.  M.,  Kern  county,  state  of  California. 
[Tr.  p.  9.] 

It  not  being  alleged  that  the  plaintiff  and  appellee 
was  the  owner  of  and  entitled  to  the  possession  of  the 
personal  property,  the  court  was  without  jurisdiction  to 
make  the  order  appointing  a  receiver,  as  set  forth  here- 
in. It  is  so  well  settled  that  there  must  be  an  allega- 
tion on  the  part  of  the  complainant  that  he  is  entitled 
to  certain  property  in  order  to  give  the  court  juris- 
diction to  appoint  a  receiver  therefor,  that  the  citation 
of  authorities  on  this  point  would  seem  to  be  unneces- 
sary. 

11. 

Laches  and  acquiescence  of  appellee  is  a  bar  to  the 
appointment  of  a  receiver.  It  is  to  be  noted  that  it 
is  alleged  in  the  bill  of  complaint  [Tr.  p.  16]  that  on 
October  10,  1910,  petroleum  and  other  minerals  were 
discovered,  and  it  is  further  alleged  that  these  appel- 
lants, subsequent  to  July  4th,   1910,  have  been  in  the 
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said  possession  of  said  land,  and  have  drilled  oil  wells 
thereon,  and  have  extracted  oil  therefrom.  [Tr.  pp. 
12-13.]  The  bill  of  complaint  was  filed  February  27th, 
1913.  [Tr.  p.  5.]  A  period  of  two  years,  seven  and 
one-half  months.  There  is  no  allegation  or  reason  set 
out  in  said  bill  of  complaint  that  the  said  appellee  did 
not  know  of  the  act  or  acts  of  said  appellants  until  a 
short  time  before  the  filing  of  this  bill  of  complaint. 
There  is  no  allegation  that  the  appellee  served  any 
notice  or  gave  the  appellants  any  demand  for  the  pos- 
session of  the  said  premises. 

The  appellee  stood  idly  by  and  permitted  these  ap- 
pellants to  drill  oil  wells  thereon,  under  the  allega- 
tions set  out  in  said  bill  of  complaint. 

As  was  said  in  High  on  Receivers,  4th  Edition, 
1910,  paragraph  14: 

"So  an  application  for  a  receiver  is  not  entitled 
to  favorable  consideration,  when  the  plaintiff  has 
lain  by  for  a  long  period  of  years  and  quietly 
acquiesced  in  a  condition  of  affairs  which  he  seeks 
to  change  by  obtaining  a  receiver.  For  example, 
where  plaintiffs  seek  the  aid  of  a  receiver  over 
property  in  which  they  claim  some  interest,  but 
which  has  been  in  the  possession  of  defendants  for 
a  long  period  of  years,  during  all  of  which  time 
plaintiffs  and  those  under  whom  they  claim  have 
acquiesced  in  such  possession,  equity  will  not  in- 
terfere by  a  receiver  in  limine/' 

And  again  in  the  same  paragraph,  it  says  in  effect 
that  where  the  application  is  based  upon  alleged  m.is- 
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conduct  of  the  trustees  and  his  misappropriation  of 
funds,  but  it  is  shown  that  the  state  of  affairs  com- 
plained of  has  existed  for  very  many  years  with  plain- 
tiff's knowledge,  and  without  objection  on  their  part, 
the  court  will  not  take  the  property  from  defendant's 
hands  and  place  it  in  the  custody  of  a  receiver. 

Again,  in  paragraph  593  of  High  on  Receivers,  same 
edition,  the  plaintiff  seeking  the  aid  of  a  receiver  over 
real  property,  that  it  is  intended  that  he  should  use 
due  diligence  in  the  assertion  of  his  rights,  since  long 
acquiescence  in  defendant's  position  may  suffice  to  bar 
him  from  the  relief  asked  for,  and  as  it  is  further  said: 
''When  a  shareholder  in  a  corporation  seeks  a 
receiver  over  real  property  held  by  defendant,  al- 
leging it  to  be  the  property  of  a  corporation,  but 
plaintiff  has  acquiesced  in  defendant's  possession 
and  use  of  the  property  for  a  number  of  years 
without  question  or  remonstrance  and  shows  no 
danger   on   the   ground   of   defendant's   responsi- 
bility, he  will  not  be  allowed  a  receiver." 

To  the  same  effect: 
34  Cyc.  44. 

III. 

There  is  no  allegation  of  the  insolvency  of  appellants, 
but  there  is  an  allegation  that  these  defendants  claim 
under  a  pretended  legal  title. 

As  stated  in  the  heading,  there  is  no  allegation  in 
the  bill  of  complaint  that  the  appellants  are  insolvent, 
or  unable  to  respond  in  damages.  There  is  an  allega- 
tion that  the  appellants  are  in  possession  and  are  re- 
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ceiving  the   profits   of   said   land   under   the   claim   of 
legal  title,  to-wit,  the  location  notices,  as  set  forth. 

Consequently,  the  court  erred  in  making  said  order 
appointing  a  receiver. 

'*And  whenever  the  contest  is  simply  a  question 
of  disputed  title  to  the  property,  plaintiff  asserting 
a  legal  title  in  himself,  against  a  defendant  in 
possession,  and  receiving  rents  and  profits  under 
claim  of  legal  title,  equity  refuses  to  lend  its 
extraordinary  aid  by  interposing  a  receiver,  just 
as  it  refuses  an  injunction  under  similar  circum- 
stances, leaving  the  plaintiff  to  assert  his  title  in 
the  ordinary  forms  of  procedure  at  law.  ^  t-^- 
Nor  will  defendant  be  deprived  of  his  possession 
by  a  receiver,  unles  it  is  made  to  appear  that  there 
is  great  risk  of  ultimate  loss  to  the  property,  and 
of  insolvency  on  the  part  of  defendant,  so  that 
he  will  be  unable  to  respond  to  a  final  decree." 

Section  557  High  on  Receivers,  4th  Edition, 
1910. 

In  relation  to  appointing  receivers  over  mines,  it  has 
been  held  in  the  case  of  a  mortgage  upon  the  property 
that  it  was  necessary  that  it  be  alleged  in  the  complaint 
that  the  mortgagor  is  insolvent,  and  that  the  mining- 
claim  will  be  worked  out. 

Section  614  High  on  Receivers; 

Hill  V.  Taylor,  22  Cal.  191. 

It  is  also  held  that  in  the  case  of  a  colliery  or  mine 
that  a  receiver  will  not  be  appointed  when  it  is  not 
alleged  that  the  defendants  in  possession  are  insolvent, 
or   that   they   are   unable   to    account    for   the   mesne 


—14— 

profits,   or  that  the  property   is  being  injured  under 
their  management. 

Section  615  High  on  Receivers. 

IV. 

There  is  no  allegation  in  the  bill  showing  the  facts 
constituting  the  irreparable  injury  and  the  insolvency 
of  the  appellants,  where  it  is  alleged  that  the  appel- 
lants claim  some  legal  title. 

In  this  connection,  it  is  not  the  policy  of  the  courts 
to  take  charge  of  real  property  where  the  defendant 
is  in  possession  and  is  asserting  a  legal  title  to  the 
property. 

34  Cyc.  51. 

It  is  beyond  argument,  almost,  that  the  mining  laws 
of  the  United  States  permit  persons  to  take  up  mining 
claims,  and,  having  performed  the  requirements  of  the 
mining  laws,  that  the  locators  or  persons  deriving  title 
therefrom  are  entitled  to  hold  the  possession  as  against 
everyone,  and  in  effect  have  the  legal  title  for  that 
purpose. 

It  must  appear  in  a  mining  case,  or  in  a  suit  affecting 
the  appointment  of  a  receiver  affecting  mines,  that  the 
parties  in  possession  are  insolvent,  and  the  same  rule 
applies  to  oil  wells. 

Cases  cited  under  note  71,  34  Cyc.  51,  and  par- 
ticularly citing: 

Hickey  v.  Parrot  Silver  etc.,  25  Mont.   164,  64 
Pac.  230,  and  other  cases. 
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Specification  VIII  is  borne  out  by  the  record  on 
appeal  and  the  records,  files  and  papers  in  said  cause, 
and  therefore  the  court  had  no  jurisdiction,  without 
proceeding  in  the  manner  set  forth  in  assignment  No. 
VIII,  without  entertaining  a  motion  for  a  rehearing 
or  to  vacate  or  annul  the  final  decree,  and  without 
notice  served  upon  these  appellants. 

Wherefore,  it  is  respectfully  submitted  that  the 
order  appealed  from  should  be  reversed  and  set  aside. 

Respectfully  submitted, 

Geo.  E.  Whitaker, 
E.  L.  Foster^ 
Attorneys  for  Appellants, 
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BRIEF  ON  BEHALF  OF  THE  APPELLEE. 


FACTS. 
This  was  a  suit  brought  by  the   United   States 
to  recover  land  described  in  the  bill  of  complaint, 
to-wit : 


All  of  the  Southeast  Quarter  of  Section 
32,   Township  12  North,  Range   23   West, 
San   Bernardino    base   and   meridian,    sit- 
uated in  Kern  County,  State  of  California, 
and  to  restrain  numerous  persons  from  trespassing 
on  said  land;  to  prevent  the  withdrawal  of  oil  and 
gas  therefrom ;  to  prevent  waste  and  damage  to  said 
land,  and  to  conserve  it  for  the  purposes  of  the 
United  States. 

The  bill  of  complaint,  being  duly  verified,  was 
used  as  an  affidavit  as  a  basis  for  motions  for  an 
injunction  and  the  appointment  of  a  receiver. 

Numerous  defendants,  including  the  appellants, 
without  filing  answers  or  affidavits,  appeared  at  the 
time  the  motions  were  argued  and  interposed  a 
motion  to  dismiss,  as  appears  on  page  31  of  the 
printed  record.  The  grounds  of  the  motion  of  ap- 
pellants to  dismiss  were  as  follows: 

ii^  ^  ^  for  insufficiency  of  facts  to  constitute 
a  valid  cause  of  action  in  equity  against  these 
defendants. 

^^That  it  appears  from  said  Bill  of  Complaint 
that  the  defendants  entered  upon  the  land  do- 
scribed  therein  prior  to  the  1st  day  of  April, 
1910,  and  continued  drilling  a  well  thereon  for 
the  purpose  of  discovery  of  oil ; 

^^That  defendants,  from  the  1st  day  of  April, 
3910,  were  continuing  in  diligent  prosecution  of 
work  in  good  faith  leading  to  discovery  of  oil  on 
said  land  until  or  about  October,  1910,  when  oil 
was  discovered  thereon  in  paying  quantities; 


^^That  defendants  were  in  diligent  prosecu- 
tion of  work  in  good  faith  leading  to  discovery 
of  oil,  on  the  2d  day  of  July,  1910,  claiming 
under  Mineral  Locations  made  prior  to  the  6th 
day  of  March,  1910; 

^^That  the  basis  of  plaintiff's  cause  of  action 
depends  on  an  alleged  withdrawal  of  said  lands, 
described  in  plaintiff's  Bill  of  Complaint,  on 
the  27th  day  of  September,  1909,  by  the  Honor- 
able, the  Secretary  of  the  Interior  of  the  United 
States,  and  that  the  said  alleged  withdraw^al  of 
said  land  from  entry  on  the  27th  day  of  Septem- 
ber, 1909,  was  unconstitutional,  void,  and  of  no 
force  and  effect,  and  beyond  the  authority  of  the 
Secretary  of  the  Department  of  the  United 
States,  and  contrary  to  the  provisions  of  Chapter 
VI  of  Title  32  of  the  Revised  Statutes  of  the 
United  States,  and  the  ^Act  of  Congress  of 
February  11,  1897,  at  L.  526,  and  the  Acts 
Amendatory  thereof  and  Supplemental  thereto. 

'^That  it  further  appears  that  no  withdrawal 
of  mineral  is  (in)  said  land  has  been  made." 

The  motion  of  the  defendants  to  dismiss  was  over- 
ruled, and  the  District  Judge  on  April  23,  1915,  ap- 
pointed a  receiver.  The  appeal  in  this  case  is  from 
that  order  appointing  a  receiver,  and  is  under  the 
provisions  of  Section  129  of  the  Judicial  Code.  The 
defendants  in  their  motion  to  dismiss,  which  is 
quoted  above,  purported  to  recite  the  facts  as  al- 
leged in  the  bill  of  complaint,  but  they  do  not  do  so. 
A  sufficient  statement  of  the  allegations  in  the  bill 
are  herein  summarized. 

It  is  alleged  the  defendants,  J.  L.  Campbell,  H.  M. 
Jackson,  and  John  Shrader,  now  are,  and  at  all  the 


times  mentioned  in  the  bill  as  to  them  were,  co- 
partners doing  business  under  the  firm  name  of 
^^Ohio  Valley  Construction  Company."     (R.  8,) 

The  defendant,  El  Dora  Oil  Company  was,  at  all 
times  mentioned  as  to  it,  a  corporation.  (R.  7  and 
8.) 

The  necessary  and  proper  jurisdictional  facts  are 
alleged. 

The  plaintiff  now  is,  and  ever  since  the  Treaty  of 
Guadalupe  Hidalgo  has  been,  the  owner  and  entitled 
to  the  immediate  and  exclusive  possession  and  en- 
joyment of  all  the  land  described,  and  of  all  petro- 
leum, gas  and  other  minerals  therein  contained.  All 
of  said  land  has  been  at  all  times,  and  now  is  a  part 
of  the  public  domain  of  the  United  States,  except  as 
withdrawn  and  reserved  from  entry,  as  alleged,  and 
all  of  said  land  has  at  all  times  been  oil-bearing 
land,  containing  rich  deposits  of  petroleum  and  gas 
in  paying  quantities,  and  has  at  all  times  been 
chiefly  valuable  for  petroleum  and  gas  deposited 
therein,  and  has  never  contained  minerals  other  than 
petroleum  and  gas.     (R.  9-10.) 

On  the  14th  day  of  September,  1908,  the  land  was 
withdrawn  by  the  Secretary  of  the  Interior  from 
settlement,  entry  and  purchase  under  the  non-min- 
eral land  laws  of  the  United  States.    (R.  10.) 

On  June  9,  1909,  the  land  was  duly  classified  by 


the  Secretary  of  the  Interior  as  oil-bearing  land. 
(R.  10.) 

On  September  27,  1909,  the  President  of  the 
United  States,  acting  by  and  through  the  Secretary 
of  the  Interior,  and  under  the  authority  legally  in- 
vested in  him,  duly  and  regularly  withdrew  and  re- 
served said  land  (together  with  other  contiguous 
public  lands)  from  mineral  exploration,  and  from 
all  forms  of  location,  settlement,  selection,  filing, 
entry  or  disposal  under  the  mineral  or  non-mineral 
public  land  laws  of  the  United  States ;  and  since  said 
last  named  date  none  of  said  land  has  been  subject 
to  exploration  for  minerals  or  to  the  initiation  of 
any  right  under  any  of  the  public  land  laws  of  the 
United  States.     (R.  10-11.) 

On  July  2,  1910,  the  President  of  the  United 
States,  under  the  authority  legally  invested  in  him, 
and  especially  by  virtue  of  the  provisions  of  the 
Act  of  Congress  of  June  25,  1910,  entitled  ^^  An  Act 
to  Authorize  the  President  of  the  United  States  to 
Make  Withdrawal  of  Public  Lands  in  Certain 
Cases."  (36  Stat.  847),  duly  and  regularly  ratified, 
affirmed  and  continued  in  full  force  and  effect  said 
order  of  withdrawal  and  reservation  of  September 
27,  1909,  and  further  withdrew  and  reserved  said 
land  from  all  forms  of  location,  settlement,  selec- 
tion, filing,  entry  or  disposal,  under  the  mineral  or 
non-mineral  public  land  laws  of  the  United  States, 
subject  only  to  the  provisions  of  said  Act  of  Con- 
gress, and  each  of  said  orders  of  withdrawal  and 


reservation;  and  each  of  said  orders  of  withdrawal 
and  reservation  have  since  been,  and  are  now  in  full 
force  and  effect.     (R.  11.) 

The  defendants  (subsequent  to  January  1,  1910, 
entered  upon  the  land  and  pretended  to  acquire  and 
assert  mineral  rights  therein,  or  to  some  part  there- 
of, and  have  committed,  and  are  now  committing 
trespass  and  waste  thereupon.     (R.  11-12.) 

The  Midway  Oil  Company  wrongfully  and  unlaw- 
fully and  in  violation  of  the  proprietary  and  other 
rights  of  the  United  States,  entered  on  the  land  and 
thereafter  drilled  and  caused  to  be  drilled  an  oil 
well,  and  extracted  from  the  land  and  appropriated 
to  its  use  large  quantities  of  petroleum  and  gas. 
(R.  12.) 

Subsequent  to  July  4,  1910,  the  defendant  El  Dora 
Oil  Company,  and  other  defendants,  entered  on  said 
land  and  thereafter  drilled  oil  wells  and  extracted 
from  the  land  and  appropriated  to  their  use  large 
quantities  of  petroleum  and  gas.     (R.  13.) 

It  is  also  alleged  that  subsequent  to  July  5,  1910, 
several  of  the  other  defendants  so  trespassed  upon 
said  land  and  took  oil  and  gas  and  appropriated 
it  to  their  own  use. 

It  is  alleged  that  pretended  notices  of  mining  lo- 
cations were  made  and  posted  on  said  land  and 
recorded   in   the   office   of   the   Recorder   of   Kern 


County,  California,  by  different  groups  of  locators 
on  the  dates  respectively: 

January,  1907 ;  February,  1910 ;  July,  1910 ;  Octo- 
ber 7,  1910;  October  18,  1910.    (R.  14-15.) 

No  work  of  exploration  or  development  for  the 
discovery  of  petroleum,  mineral  oil  or  gas,  or  any 
other  mineral  was  ever  commenced  or  prosecuted, 
in  good  faith,  or  otherwise,  or  at  all,  upon  any  part 
of  said  land  under  either  or  any  of  said  placer 
mining  claims  or  otherwise  by  or  on  behalf  of  said 
pretended  locators  or  either  or  any  of  them,  or  any 
of  their  alleged  successors  in  interest,  or  any  of  the 
defendants  herein,  or  otherwise,  or  at  all,  prior  to 
July  4,  1910.  No  discovery  of  any  minerals  other 
than  petroleum  or  gas  has  ever  been  made  on  said 
land;  and  petroleum  or  gas  was  not  discovered  on 
said  land  prior  to  October  10,  1910.     (R.  16.) 

Prior  to  January  1,  1910,  no  person,  or  associa- 
tion, or  corporation  was  a  bona  fide  occupant  or 
claimant  of  any  of  said  land  engaged  in  the  diligent 
or  other  prosecution  of  work  leading  to  the  dis- 
covery of  oil  or  gas,  or  any  other  minerals.     (R.  17.) 

Certain  of  the  defendants,  including  the  defend- 
ants Campbell,  Jackson  and  Shrader,  appropriated 
oil  from  said  land  to  their  own  use ;  the  quantity  of 
oil  so  appropriated  is  not  known,  and  a  full  dis- 
covery in  the  premises  is  sought.    (R.  17  and  18.) 
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Certain  of  the  defendants  threaten,  and  unless  re- 
strained will  continue  to  operate  the  oil  wells  and 
extract  from  said  land  petroleum  and  gas.     (R.  18.) 

The  bill  the  complainant  seeks  discovery  of  all 
matters  and  things  stated  therein,  a  full  disclosure 
of  the  claims  of  the  defendants  and  each  of  them; 
and  for  a  decree  declaring  that  from  and  after  the 
27th  day  of  September,  1909,  the  land  was  lawfully 
withdrawn  from  all  forms  of  settlement,  selection, 
filing,  entry  or  disposal  under  the  mineral  and  non- 
mineral  land  laws  of  the  United  States;  that  the 
defendants  and  each  of  them  be  decreed  to  have  no 
estate,  right  or  title,  interest  or  claim  in  said  land 
or  any  minerals  deposited  therein;  and  that  all  of 
the  defendants  be  enjoined  from  asserting  claim 
thereto,  and  from  going  on  said  land,  and  from  in 
any  manner  extracting,  removing  or  using  any  min- 
eral therein,  and  committing  trespass  or  waste  on 
said  land,  and  of  the  minerals  deposited  therein,  and 
that  an  accounting  may  be  had  by  each  of  the  de- 
fendants of  the  minerals  taken  from  said  land,  and 
for  the  recovery  of  damages  sustained  by  the  plain- 
tiff in  the  premises ;  and  that  a  receiver  may  be  ap- 
pointed to  take  possession  of  the  land  and  of  the 
wells,  derricks,  etc.  which  have  been  used  in  extract- 
ing, storing,  etc.  petroleum  or  gas  on  said  land,  and 
that  the  receiver  have  power  to  continue  to  operate 
the  said  wells  for  the  preservation  and  protection  of 
the  property,  and  for  such  other  and  further  relief 
as  in  equity  may  seem  just  and  proper.     (R.  '24-28.) 

The  assignment  of  errors  (R.  44-47)  seeks  to  raise 


substantially  the  same  questions  as  defendants 
sought  to  raise  by  the  motion  to  dismiss,  which  is 
quoted  above.     (R.  31-32.) 


ARGUMENT. 

The  eighth  assignment  of  error  (R.  46)  has  no 
basis  in  fact,  and  was  probably  set  out  by  counsel 
for  appellants  by  inadvertence  and  mistake.  It  is 
recited  in  that  assignment  of  error  ^'that  a  final 
decree  dismissing  the  bill  of  complaint  herein  was 
entered  on  the  first  day  of  June,  1914."  There  was 
no  final  decree  ever  entered  dismissing  the  bill  of 
complaint  in  this  suit.  The  other  statements  in  the 
eighth  assignment  of  error  are  predicated  upon  the 
erroneous  idea  that  such  final  decree  dismissing  the 
bill  of  complaint  herein  was  entered.  The  other 
assignments  of  error,  seven  in  number  (R.  44-5-6) 
are  more  vague  and  indefinite  as  to  the  alleged  er- 
rors complained  of  b}^  appellants  than  was  the  mo- 
tion to  dismiss.     (R.  31  and  32.) 

As  the  brief  of  the  appellants  has  not  been  filed, 
and  probably  will  not  be  filed  in  time  for  counsel 
for  appellee  to  see  it  before  preparing  the  brief  of 
the  appellee,  it  is  necessary  to  anticipate  the  points 
which  the  appellants  will  discuss  in  their  brief  and 
arguments.  This  can  be  done  with  reasonable  con- 
fidence, however,  as  the  case  was  fully  argued  in  the 
District  Court. 

The  appellants,  in  the  motion  made  by  them  in  the 
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District  Court  to  dismiss,  stated  ^^that  the  defend- 
ants were  in  diligent  prosecution  of  work,  in  good 
faith,  leading  to  the  discovery  of  oil  on  July  2,  1910, 
claiming  under  mineral  locations  made  prior  to  the 
6th  day  of  March,  1910. ' '  While  this  statement  does 
not  in  all  respects  accord  with  the  facts  alleged,  it  is, 
nevertheless,  submitted  that  if  it  be  true,  such  state 
of  facts  will  avail  appellants  nothing.  Whether  the 
case  is  decided  upon  the  allegation  that  the  defend- 
ants entered  upon  the  land  and  began  to  operate  for 
oil  after  the  2nd  day  of  July,  1910,  or  upon  the  facts 
as  contended  by  the  defendants,  that  they  entered 
prior  to  the  2nd  day  of  July,  1910,  under  a  location 
notice  made  prior  to  the  6th  day  of  March,  1910,  the 
results,  it  is  submitted,  will  be  the  same. 

The  appellants  in  their  motion  to  dismiss  say: 

a  ^  ^  ^  the  basis  of  plaintiff's  cause  of  action 
depends  on  an  alleged  withdrawal  of  said  lands, 
described  in  plaintiff's  Bill  of  Complaint,  on 
the  27th  day  of  September,  1909,  by  the  Hon- 
orable, the  Secretary  of  the  Interior  of  the 
United  States,  and  that  the  said  alleged  with- 
drawal of  said  land  from  entry  on  the  27th 
day  of  September,  1909,  was  unconstitutional, 
void  and  of  no  force  and  effect,  and  beyond  the 
authority  of  the  Secretary." 

THE  CASE  OF  THE  UNITED  STATES  v. 
MIDWEST  OIL  COMPANY,  236  U.  S.  459. 

The  Supreme  Court  of  the  United  States  in  an 
opinion  delivered  by  Mr.  Justice  Lamar,  in  the 
Midwest  case,  goes  fully  into  the  reasons  which  in- 
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duced  the  President  to  make  the  order  of  with- 
drawal of  27th  of  September,  1909,  and  fully  sus- 
tains and  upholds  his  power  in  so  doing. 

The  following  quotations  are  made  from  that  de- 
cision : 

^' Large  areas  in  California  were  explored; 
and  petroleum  having  been  found,  locations 
were  made,  not  only  by  the  discoverer,  but  by 
others  on  adjoining  land.  And  as  the  flow^ 
through  the  well  on  one  lot  might  exhaust  the 
oil  under  the  adjacent  land,  the  interest  of  each 
operator  was  to  extract  the  oil  as  soon  as  pos- 
sible so  as  to  share  what  would  otherwise  be 
taken  by  the  owners  of  nearby  wells. 

'^The  result  was  that  oil  was  so  rapidly  ex- 
tracted that  oh  Sept.  17,  1909,  the  Director  of 
the  Geological  Survey  made  a  report  to  the  Sec- 
retary of  the  Interior  which,  with  enclosures, 
called  attention  to  the  fact  that,  while  there  was 
a  limited  supply  of  coal  on  the  Pacific  Coast  and 
the  value  of  oil  as  a  fuel  had  been  fully  demon- 
strated, yet  at  the  rate  at  which  oil  lands  in  Cali- 
fornia were  being  patented  by  private  parties  it 
would  'be  impossible  for  the  people  of  the 
United  States  to  continue  ownership  of  oil  lands 
for  more  than  a  few  months.  After  that  the 
Government  will  be  obliged  to  repurchase  the 
very  oil  that  it  has  practically  given  away 
*  *  *.'  'In  view  of  the  increasing  use  of  fuel 
by  the  American  Navy  there  would  appear  to  be 
an  immediate  necessity  for  assuring  the  con- 
servation of  a  proper  supply  of  petroleum  for 
the  Government's  own  use  *  ^  ^  '  and  'pending 
the  enactment  of  adequate  legislation  on  this 
subject,  the  filing  of  claims  to  oil  lands  in  the 
State  of  California  should  be  suspended.' 
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^^This  recommendation  was  approved  by  the 
Secretary  of  the  Interior.  Shortly  afterwards 
he  brought  the  matter  to  the  attention  of  the 
President,  who,  on  September  27,  1909,  issued 
the  following  Proclamation: 

a  *  Temporary  Petroleum  Withdrawal  No.  5.' 
^^  ^In  aid  of  proposed  legislation  affecting  the 
use  and  disposition  of  the  petroleum  deposits  on 
the  public  domain,  all  public  lands  in  the  accom- 
panying lists  are  hereby  temporarily  withdrawn 
from  all  forms  of  location,  settlement,  selection, 
filing,  entry  or  disposal  under  the  mineral  or 
non-mineral  public-land  laws.  All  locations  or 
claims  existing  and  valid  on  this  date  may  pro- 
ceed to  entry  in  the  usual  manner  after  filing, 
investigation  and  examination.'  " 

See  pages  1  and  2  of  opinion. 

The  authority  of  the  President  to  make  the  order 
of  withdrawal  was  fully  sustained  by  the  Court  in 
the  opinion  wherein  it  is  said : 

*^The  case  has  twice  been  fully  argued.  Both 
parties,  as  well  as  other  persons  interested  in 
oil  lands  similarly  affected,  have  submitted 
lengthy  and  elaborate  briefs  on  the  single  and 
controlling  question  as  to  the  validity  of  the 
Withdrawal  order.    -^  ^  * 

**We  need  not  consider  whether  as  an  orig- 
inal question,  the  President  could  have  with- 
drawn from  private  acquisition  what  Congress 
had  made  free  and  open  to  occupation  and  pur- 
chase. The  case  can  be  determined  on  other 
grounds  and  in  the  light  of  legal  consequences 
flowing  from  a  long  continued  practice  to  make 
orders  like  the  one  here  involved.  For  the 
President's  proclamation  of  September  27,  1909, 
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is  by  no  means  the  first  instance  in  which  the 
Executive,  by  a  special  order,  has  withdrawn 
land  which  Congress,  by  general  statute,  had 
thrown  open  to  acquisition  by  citizens.  And 
while  it  is  not  known  when  the  first  of  these 
orders  was  made,  it  is  certain  that  the  'practice 
dates  from  an  early  period  in  the  history  of  the 
government.'  Grisar  v.  McDowell^  6  Wall,  381. 
See  also  pages  46  et  seq.  of  this  brief,  which 
show  extent  of  damage  being  done  by  water  and 
otherwise. ' ' 

THE  MIDWEST  CASE  IS  NOT  DISTIN- 
GUISHABLE FROM  THE  CASE  BEFORE 
THIS  COURT. 

Counsel  for  the  appellants  insisted  in  the  court 
below  that  this  case  is  distinguishable  from  the  Mid- 
west case,  in  as  much  as  the  location  notices  were 
posted  on  the  land  and  filed  prior  to  the  order  of 
withdrawal  of  September  27,  1909,  and  that  it  was 
not  sufficiently  alleged  that  assessment  work  was  not 
done  under  such  location  notices  during  the  years 
previous  to  1909.  They  refer  to  the  recital  of  facts 
on  page  2  of  the  opinion  in  the  Midwest  case  as 
follows : 

^^On  March  27,  1910,  six  months  after  the 
publication  of  the  Proclamation,  William  T. 
Henshaw  and  others  entered  upon  a  quarter 
section  of  this  public  land  in  Wyoming  so  with- 
drawn. They  made  explorations,  bored  a  well, 
discovered  oil  and  thereafter  assigned  their  in- 
terest to  the  appellees,  who  took  possession  and 
extracted  large  quantities  of  oil.  On  May,  1910, 
they  filed  a  location  certificate." 
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A  careful  reading  of  the  opinion  in  the  Midwest 
case  will  show  that  no  such  distinction  can  be  made. 
The  following  are  quotations  from  the  opinion  of  the 
Supreme  Court  of  the  United  States  in  that  case: 


^^Nor  is  the  position  of  the  appellees  strength- 
ened by  the  Act  of  June  25,  1910  (36  Stat.  847), 
to  authorize  the  President  to  make  withdrawals 
of  public  lands  and  requiring  a  list  of  the  same 
to  be  filed  with  Congress. 

^^It  was  passed  after  the  President's  Pro- 
clamation of  September  27,  1909,  and  months 
after  the  occupation  and  attempted  location  by 
virtue  of  which  the  appellees  claim  to  have  ac- 
quired a  right  to  the  land.  This  statute  ex- 
pressly provided  that  it  should  not  ^be  construed 
as  a  recognition,  abridgment  or  enlargement  of 
any  asserted  rights  or  claims  initiated  upon  any 
oil  or  gas-bearing  lands  after  any  withdrawal  of 
such  lands  made  prior  to  the  passage  of  this 
Act' 

^^True,  as  argued,  the  Act  provides  that  it 
shall  not  be  construed  as  an  ' ahridgment  of  as- 
serted rights  initiated  in  oil  lands  after  they 
had  been  withdrawn.'  But  it  likewise  provides 
that  it  shall  not  be  considered  as  a  'recognition 
of  such  rights.'  There  is  however,  nothing  said 
indicating  the  slightest  intent  to  repudiate  the 
withdrawals  already  made. 

''The  legislative  history  of  the  statute  shows 
that  there  was  no  such  intent  and  no  purpose  to 
make  the  Act  retroactive  or  to  disaffirm  what 
the  agent  in  charge  had  already  done.  The 
proclamation  of  September  27,  1909,  withdraw- 
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ing  oil  lands  from  private  acquisition  was  of 
far-reaching  consequence  both  to  individuals 
and  to  the  public.  It  gave  rise  to  much  discus- 
sion and  the  old  question  as  to  the  authority  of 
the  President  to  make  these  orders  was  again 
raised. 


*^In  other  words,  if,  notwithstanding  the  with- 
drawal, any  locator  had  initiated  a  right  which, 
however,  had  not  been  perfected.  Congress  did 
not  undertake  to  take  away  his  rights.  On  the 
other  hand,  if  the  withdrawal  order  had  been 
legally  made  under  the  existing  power,  it  needed 
no  ratification  and  if  a  location  made  after  the 
withdrawal  gave  the  appellees  no  right,  Con- 
gress, by  this  statute,  did  not  legislate  against 
the  public  and  validate  what  was  then  an  in- 
valid location." 


DISCOVERY  OP  MINERALS  IS  REQUIRED 
BEPORE  THERE  CAN  BE  A  LOCATION  OP 
MINERAL  LANDS. 

The  language  last  above  quoted  is  unambiguous 
and  makes  the  Midwest  decision  applicable  to  all  of 
the  withdrawal  cases  pending  in  this  Court.  The 
Court  should,  however,  bear  in  mind  that  the  words 
^'locator"  and  ^ location"  as  used  by  the  Supreme 
Court  refer  to  cases  where  discoveries  of  minerals 
have  been  made.  A  person  who  has  filed  a  location 
notice  and  posted  the  same  on  land  and  has  done 
assessment  work,  but  has  not  discovered  mineral,  is 
not  a  ^ locator"  and  has  no  ''location." 
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The  Supreme  Court  of  California  in  the  case  of 
McLeynore  v.  Express  Oil  Company^  158  Cal.  559, 
considered  at  length  the  rights  of  a  prospector  who 
goes  upon  the  public  land  and  engages  in  work  lead- 
ing to  a  discovery  of  oil.  It  held  that  no  right  is 
acquired  by  such  prospector  prior  to  discovery.  The 
court  said: 


*^But  where  the  location  is  incomplete,  no 
question  of  assessment  work  is  involved.  What 
the  attempting  locator  has  is  the  right  to  con- 
tinue in  possession,  undisturbed  by  any  form  of 
hostile  or  clandestine  entry  while  he  is  dili- 
gently prosecuting  his  work  to  a  discovery.  This 
diligent  prosecution  of  the  work  of  discovery 
does  not  mean  the  doing  of  assessment  work.  It 
does  not  mean  the  pursuit  of  capital  to  prose- 
cute the  work.  It  does  not  mean  any  attempted 
holding,  by  cabin,  lumber  pile  or  unused  der- 
rick. It  means  the  diligent,  continuous  prose- 
cution of  the  work,  with  the  expenditure  of 
whatever  money  may  be  necessary  to  the  end 
in  view.  Of  such  work,  defendant's  grantors 
were  not  in  the  prosecution  up  to  April  12,  1907. 
They  were  not  only  in  the  actual  possession  of 
the  land,  as  the  Court  finds,  but  the  evidence 
discloses  that  what  they  had  done  was  no  more 
than  to  attempt  to  hold  the  land,  under  the 
theory  that  assessment  work  was  adequate  for 
that  purpose.  It  is  shown  by  the  evidence  that 
they  were  not  only  not  engaged  in  the  diligent 
prosecution  of  the  work,  but  that  they  were  not 
financially  able  to  prosecute  it,  and  were  either 
in  search  of  capital  to  enable  them  to  do  so,  or 
in  search  of  purchaser  to  buy  out  such  interest 
as  it  might  be  thought  that  they  had." 
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The  same  court  in  the  case  of  Borgwardt  v.  Mc- 
Kittrick  Oil  Company,  164  Cal.  150,  said: 

*^The  rights  of  the  person  or  persons  endeav- 
oring to  locate  an  oil  claim,  after  the  posting  of 
notice,  etc.,  are  well  settled  by  the  decisions. 
Until  the  inchoate  location  is  perfected  by  dis- 
covery, the  locator  has  no  vested  right  which 
Congress  is  obliged  to  recognize.  But  where  his 
location  is  made  in  good  faith,  he  has  the  right 
as  against  third  persons,  which  is  transferable, 
*to  be  protected  against  all  forms  of  forcible, 
fraudulent,  surreptitious,  or  clandestine  entries 
and  intrusions,  upon  his  possessions,'  so  long  as 
^he  remains  in  possession  and  with  due  diligence 
prosecutes  his  work  toward  a  discovery. '  Miller 
V.  Chrisman,  140  Cal.  440,  447,  (98  Am.  St.  Eep. 
63,  73  Pac.  1084)  ;  Weed  v.  Snook,  144  Cal.  439, 
(77  Pac.  1023).  As  long  as  such  a  condition 
continues,  no  one  without  his  consent  can  make 
the  actual  entry  of  the  land  essential  to  legally 
initiate  a  new  location.  But  actual  possession 
of  the  land  coupled  with  continued  diligent 
prosecution  of  discovery  work  are  essential  to 
his  protection.  What  the  attempting  locator 
has  is  the  right  to  continue  in  possession,  undis- 
turbed by  any  form  of  hostile  or  clandestine 
entry,  while  he  is  diligently  prosecuting  his 
work  to  a  discovery  *  *  ^.  Clearly,  the  mere 
*  figuring'  with  other  persons  by  the  locator  as 
^  to  what  they  will  charge  for  the  doing  of  such 
work,  or  the  making  of  an  effort  to  find  some 
one  who  will  do  such  work  at  a  price  satisfac- 
tory to  the  attempting  locator,  which  is  the  ut- 
most plaintiffs'  evidence  tends  to  show  was 
done,  cannot  be  held  to  constitute  a  diligent 
prosecution  of  the  work  of  discovery,  any  more 
than  the  pursuit  of  capital  to  prosecute  such 
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work   can  be  held  to   constitute   such   diligent 
prosecution." 

The  Supreme  Court  of  Nevada,  in  the  case  of  The 
Opliir  Silver  Mining  Company  v.  Carpenter,  4  Nev. 
534,  after  defining  diligence  as  the  ^^  steady  applica- 
tion to  business  of  any  kind,  constant  effort  to  ac- 
complish any  undertaking,"  added: 

''It  is  the  doing  of  an  act,  or  series  of  acts, 
with  all  practical  expedition,  with  no  delay  ex- 
cept such  as  may  be  incident  to  the  work  itself." 

In  the  same  case,  referring  to  the  contention  that 
illness  and  lack  of  means  should  be  taken  into  con- 
sideration in  determining  the  matter  of  diligence 
the  Court  said: 

''But  we  are  inclined  to  believe  that  his  illness 
is  not  a  circumstance  which  can  be  taken  into 
consideration  at  all.  Like  the  pecuniary  condi- 
tion of  a  person  it  is  not  one  of  those  matters 
incident  to  the  enterprise,  but  rather  to  the  per- 
son. The  only  matters  in  cases  of  this  kind 
which  can  be  taken  into  consideration  are  such 
as  would  affect  any  person  who  might  be  en- 
gaged in  the  same  undertaking,  such  as  the 
state  of  the  weather,  the  difficulty  of  obtaining 
laborers,  or  something  of  that  character." 

See  also  Federal  Statutes  Annotated,  Vol.  5,  page 
10,  and  notes. 

The  decisions  cited  on  that  page  refer,  it  is  true, 
to  discoveries  of  mineral  lodes  or  veins.  It  is  like- 
wise true,  however,  that  discoveries  of  minerals  are 
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necessary  to  give  rights  to  claimants  of  the  public 
lands  under  the  placer  mining  law.  See  Lindley  on 
Mines,  Vol.  2,  Sec.  437. 

The  following  is  a  quotation  from  the  statute  pro- 
viding for  location  of  placer  claims: 

^'Claims  usually  called  ^placers,'  including  all 
forms  of  deposit  excepting  veins  of  quartz,  or 
other  rock  in  place,  shall  be  subject  to  entry  and 
patent  under  like  circumstances  and  conditions, 
and  upon  similar  proceedings,  as  are  provided 
for  vein  or  lode  claims; 


4f      -Jf      4t    ?? 


See  Sec.  2329  Revised  Statutes. 

Congress  provided  that  petroleum  lands  should  be 
acquired  under  the  general  placer  mining  law.  There 
has  been  no  suggestion  that  a  right  to  a  patent,  or 
other  rights  except  such  as  were  conferred  by  the 
Act  of  June  25,  1910,  accrued  until  discovery. 

The  rules  and  regulations  of  the  General  Land 
Office  with  reference  to  discoveries  on  placer  claims 
contain  the  following: 

'^But  one  discovery  of  mineral  is  required  to 
support  a  placer  location,  whether  it  be  of 
twenty  acres  by  an  individual,  or  of  one  hun- 
dred and  sixty  acres  or  less  by  an  association  of 
persons." 

In  Tuolumne  Consolidated  Mining  Co,  v  Maier, 
134  Cal.  583,  the  Court  held  there  can  be  no  valid 
location  of  a  mining  claim  without  an  actual  dis- 
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covery  of  mineral  thereon.  It  further  held  that, 
conceding  a  previous  filing  without  such  discovery 
ma}^  become  valid  by  a  subsequent  discovery  of  min- 
eral, the  land  must  be  treated  as  government  land  up 
to  the  time  of  such  discovery. 

It  is  clear,  therefore,  that  the  Supreme  Court  of 
the  United  States  meant,  when  it  used  the  words 
^^ locator"  and  ^'location,"  in  the  Midwest  decision, 
to  embrace  a  discovery. 

It  is  alleged  in  the  bill  of  complaint  that  the  de- 
fendants had  not  made  a  discovery  of  minerals  on 
the  lands  in  question  on  the  27th  of  September,  1909, 
and  further  that  they  were  not  at  that  date  doing 
work  leading  to  the  discovery  of  oil  or  gas,  and  that 
they  did  not  for  a  long  time  thereafter  diligently 
and  continuously  prosecute  such  work;  and,  there- 
fore, they  were  not  protected  either  by  discovery  or 
by  the  remedial  Act  of  June  25,  1910,  Revised 
Statutes,  Vol.  36,  page  846.  The  defendants  filed 
motions  to  dismiss  based  upon  the  idea  that  Presi- 
dent Taft's  order  of  withdrawal  of  September  27, 
1909,  was  invalid. 

.  Judge  Dooling  was  of  the  opinion  the  President's 
order  of  withdrawal  was  invalid,  and  had  so  held  in 
No.  47,  a  case  before  him  while  holding  court  in  the 
Southern  District  of  California.  After  the  decision 
in  the  Midwest  case  he  held  the  order  was  valid,  and 
overruled  defendants'  motions  to  dismiss,  issued  in- 
junctions, and  appointed  a  receiver  in  that  case  and 
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in  this.  Judge  Dooling's  assignment  to  deal  with 
these  cases  expired  with  the  calendar  year  1914, 
Judge  Bledsoe  delivered  an  opinion  July  12,  1915,  in 
three  cases  substantially  similar  to  this  case,  in 
which  he  upheld  the  order  of  withdrawal  and  ap- 
pointed a  receiver.  Extracts  from  it  are  copied  in 
an  appendix  hereto. 

The  defendants  cannot  prevail  in  this  case  because 
the  land  is  affected  by  the  order  of  withdrawal  of 
September  27,  1909. 

THIS  SUIT  WAS  PROPERLY  BROUGHT  IN 
A  COURT  OF  EQUITY  FOR  REASONS  AS 
FOLLOWS : 

(a)  THE  PURPOSE  OF  THIS  SUIT, 
AMONG  OTHERS,  IS  THE  ENFORCEMENT 
OF  A  GOVERNMENTAL  POLICY. 

It  should  be  borne  in  mind  that  this  is  not  a  suit 
between  private  litigants,  nor  is  it  a  suit,  the  prime 
object  of  which  is  to  quiet  title,  or  to  remove  a  cloud, 
or  to  recover  possession  of  land  or  to  recover  dam- 
ages for  past  trespasses.  It  is  a  suit  by  the  Govern- 
ment of  the  United  States  for  all  these  purposes, 
but  these  are  incidental,  and  the  prime  object  is  a 
purpose  by  the  United  States  in  its  sovereign  capa- 
city as  the  owner  and  proprietor  of  the  public  lands 
to  enjoin  and  restrain  the  unlawful  actions  of  the 
defendants,  the  effect  of  which  actions  will  be,  un- 
less restrained,  a  complete  destruction  of  the  very 
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substance  of  these  lands  and  their  contents.  It  is. 
likewise  one  of  the  purposes  of  the  United  States  to 
hold,  until  the  final  determination  of  the  suit,  the 
oil  and  gas  heretofore  produced  and  which  will  in- 
evitably and  unavoidably  be  produced  hereafter,  or 
the  proceeds  of  the  sale  thereof.  The  jurisdiction 
of  the  Court  on  the  equity  side  of  the  docket  is  be- 
yond question. 

Coosaw  Mining  Company  v.  South  Carolina, 
144  U.  S.  550. 

That  case  is  strictly  in  point  and  absolutely  deter- 
minative of  the  question  in  favor  of  the  Government. 
The  suit  was  brought  by  the  State  of  South  Caro- 
lina in  one  of  the  State  Courts,  and  subsequently 
removed  to  the  Circuit  Court  of  the  United  States. 
It  was  a  suit  in  equity  to  obtain  a  decree  enjoining 
the  mining  company,  its  servants,  etc.,  from  claim- 
ing any  right,  title,  interest  or  grant  in  or  to  the 
phosphate  rock  deposits  in  Coosaw  river  in  that 
State,  also  from  taking,  mining  or  removing  such 
rock  and  deposits  in  the  bed  of  that  river,  and  from 
obstructing,  by  suit  or  otherwise,  any  agent  or  other 
person  acting  by  authority  of  the  State,  from  dig- 
ging, mining  and  removing  the  same. 

The  appellant  claimed  in  its  answer  to  have  a  con- 
tract with  the  State,  by  which  it  acquired  an  ex- 
clusive right  for  an  indefinite  period  to  occupy,  dig, 
mine  and  remove  such  rocks  and  deposits,  and  that 
in  violation  of  the  constitution  the  obligation  of  this 
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contract  has  been  impaired  by  a  subsequent  act  of 
the  Legislature. 

It  will  be  seen  that  the  facts  and  principles  are 
identical  with  those  in  these  withdrawal  suits.  The 
property  involved  was  public  property.  The  suit 
was  by  the  owner  of  the  public  property, — the  State 
in  that  case,  the  United  States  in  these  cases.  The 
object  is  the  same  in  both  cases,  namely,  to  enjoin 
any  claim  of  right  by  the  defendants,  and  also  to  en- 
join the  defendants  from  committing  acts  of  waste 
or  trespass  upon  mineral  deposits  in  the  said  public 
land.  The  defense  was  the  same  in  principle.  In 
the  Coosaw  case  the  defendant  claimed  there  was  a 
previous  grant  by  the  State  giving  it  the  exclusive 
right  to  mine  and  remove  the  rock,  while  in  the 
withdrawal  suits  the  defendants  claim  that  the 
United  States,  through  the  mineral  laws,  as  appli- 
cable to  oil  lands,  has  given  to  them  the  exclusive 
right  to  drill  wells  and  extract  the  oil  deposits  from 
said  lands.  They  further  claimed  until  the  Midwest 
case  was  decided,  that  the  withdrawal  order  was  un- 
constitutional and  inoperative  against  them,  like  the 
claim  of  the  defendant  in  the  Coosaw  case,  that  the 
subsequent  act  of  the  Legislature  was  unconstitu- 
tional in  impairing  the  obligation  of  their  contract. 
The  Supreme  Court,  in  a  unanimous  opinion  writ- 
ten by  Justice  Harlan,  said : 

'^It  is  contended  by  the  appellant  that  this 
case  is  not  one  of  which  a  court  of  the  United 
States  sitting  in  equity,  could  take  cognizance, 
*  ^  *  .     It  is  unnecessary,  therefore,  to  inquire 
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whether,  according  to  the  principles  of  equity, 
as  recognized  in  the  Courts  of  the  United  States, 
the  State  can  obtain  relief  by  its  suit  in  equity. 
^^The  grounds  of  equity  jurisdiction  in  such 
cases  as  the  one  before  us,  are  substantially 
those  upon  which  courts  of  equity  interfere  in 
cases  of  tvaste^  puMic  nuisance  and  purpres- 
htre/^ 

The  Court  then  cited  United  States  y.  Gear,  3 
How.  120,  121,  133,  in  which  the  United  States, 
claiming  to  be  the  owner  of  certain  lands  upon  which 
there  was  a  lead  mine,  brought  an  action  of  trespass 
quare  claiisum  f  regit  against  a  party  in  possession. 
They  also  brought  a  suit  in  equity  for  an  injunction 
to  stay  waste.  The  Supreme  Court  held,  in  the 
equity  case,  that  digging  ore  from  lead  mines  upon 
the  public  lands,  was  such  waste  as  entitled  the 
United  States  to  a  writ  of  injunction  to  restrain  it. 
It  will  not  do  to  say  that  the  Gear  case  is  distin- 
guishable because  the  Goyernment  had  gone  into  a 
court  of  law  before  bringing  the  suit  in  equity.  If 
that  were  the  ground  for  the  decision  in  the  Gear 
case,  it  would  not  haye  been  cited  as  an  authority  in 
the  Coosaw  case.  Again,  in  the  Gear  case,  the  Goy- 
ernment had  not  sued  in  ejectment, — in  fact  had 
brought  no  action  at  law  to  recoyer  possession.  It 
had  not  settled  its  title  in  an  action  at  law  prior  to 
bringing  the  injunction  suit.  Nor  does  it  appear 
that  the  injunction  suit  was  merely  ancillary,  or  to 
preserye  the  property  during  the  pendency  of  the 
law  action.  (The  only  law  action  brought  was 
merely  to  recoyer  damages  for  past  trespasses  and 
defendant  was  in  possession  claiming  title.) 
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In  the  Coosaw  case  the  Court  then  cites  George- 
town V.  Alexandria  Canal  Co.,  12  Pet.  91,  quoting 
therefrom  that  ^4t  was  said  to  be  now  settled  that  a 
court  of  equity  may  take  jurisdiction  in  cases  of 
public  nuisance  by  an  information  filed  by  the  At- 
torney General.  -^^  ^  *  upon  the  principle  that 
equity  can  give  more  adequate  and  complete  relief 
than  can  be  obtained  at  law." 

The  Court  then  quotes  from  Attorney  General  v. 
Eichard,  2  Anstr.  603,  which  was  an  information  in 
equity,  in  the  name  of  the  Attorney  General,  to  re- 
strain the  erection  of  wharves,  and  to  abate  those 
erected,  which  was  sustained,  the  Court  stating  that, 
^^  where  the  King  claims  and  proves  a  right  to  the 
soil,  where  a  purpresture  and  nuisance  have  been 
committed,  he  may  have  a  decree  to  abate  it." 

The  Court  then  cites  Attorney  General  v.  Forbes, 
2  My.  &  Cr.  123,  a  proceeding  sustaining  an  informa- 
tion in  chancery  for  the  purpose  of  preventing  a 
public  nuisance. 

Quoting  from  Gibson  v.  Smith,  2  Atk.  182,  in 
which  an  injunction  was  sought  to  restrain  defend- 
ant from  opening  mines  upon  property  held  by  him 
under  a  deed  containing  reservations  against  waste, 
and  in  which  it  was  objected  that  the  matter  was  not 
for  a  court  in  equity,  it  was  said : 

^^  Plaintiff  may  certainly  come  into  this  Court 
to  restrain  the  defendant  from  opening  the 
mines,  etc.,  even  if  he  had  only  threatened  to  do 
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it;  nor  is  it  necessary  that  plaintiff  should  have 
waited  until  the  waste  was  actually  committed, 
where  the  intention  appears,  and  the  defendant 
even  by  his  answer  insists  on  his  right  to  do  it." 

The  Court  then  quotes  extensively  from  Attorney 
General  v.  Jamaica  Pond  Aqueduct^  133  Mass.  361, 
in  which  it  was  held  that  the  great  ponds  of  the 
State  of  Massachusetts  belong  to  the  public,  and 
like  the  tide  water  in  navigable  streams,  are  under 
the  control  and  care  of  the  Commonwealth,  and  the 
rights  of  fishing,  boating,  bathing,  etc.,  which  apper- 
tain to  the  public,  are  regarded  as  valuable  rights, 
and  entitled  to  the  protection  of  the  Government. 
It  was  held  in  this  Massachusetts  case,  that  if  a  cor- 
poration or  person  is  found  to  be  doing  acts  without 
right,  the  necessary  effect  of  which  is  to  destroy  or 
impair  these  public  rights  and  privileges,  it  fur- 
nishes a  proper  case  for  an  information  by  the  At- 
torney Oeneral  to  restrain  and  prevent  the  mischief. 

The  Court  in  the  Coosaw  case  (p.  567)  goes  on  to 
state : 

''Mr.  Justice  Story  said  that  an  information 
in  equity  at  the  suit  of  the  Attorney  General, 
would  lie  in  cases  of  purpresture,  and  public 
nuisance,  the  jurisdiction  of  the  courts  of  equity 
being  sustained  because  of  'their  ability  to  give 
more  complete  and  perfect  remedy  than  is  at- 
tainable at  law,  in  order  to  prevent  irreparable 
mischief,  and  also  to  suppress  oppressive  and 
vexatious  litigation.'  Story's  Equity  Juris- 
prudence, Sees.  922,  923,  924,  and  other  author- 
ities. 
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*^  Those  principles  are  applicable  to  the  pres- 
ent case.  A  remedy  at  laiv  for  the  protection 
of  the  State,  in  respect  to  the  phosphate  rocks, 
and  phosphatic  deposits  in  the  beds  of  its  navi- 
gable waters,  is  not  so  efficacious  or  complete  as 
a  perpetual  injunction  against  interference  with 
its  rights,  by  digging,  mining  and  removing 
such  rocks,  and  deposits  without  its  consent. 
The  Coosaw  Mining  Company  unless  restrained, 
will  not  only  appropriate  to  its  own  use  prop- 
erty held  in  trust  for  the  public,  but  will  pre- 
vent the  proper  administration  of  that  trust  for 
an  indefinite  period,  by  obstructing  others,  act- 
ing under  lawful  authority,  from  enjoying 
rights  in  respect  to  that  property  derived  from 
the  State.  These  conflicting  claims  cannot  be  so 
effectively  o"^  conclusively  settled  by  proceed- 
ings at  law  as  by  a  comprehensive  decree  cover- 
ing all  the  matters  in  controversy.  Proceedings 
at  law  or  by  indictment  can  only  reach  past  or 
present  wrongs  done  by  the  appellant,  and  will 
not  adequately  protect  the  public  interests  in 
the  future.  What  the  public  are  entitled  to 
have,  is  security  for  all  time  against  illegal  in- 
terference with  the  control  by  the  State  of  the 
digging,  mining  and  removing  of  phosphate 
rock  and  phosphatic  deposits  in  the  bed  of  Coo- 
saw river.  Such  security  was  properly  given 
by  the  decree  below. ' ' 

It  will  be  seen  from  reading  the  arguments  pre- 
ceding the  opinion  in  the  Coosaw  case,  that  all  of 
the  points  made  in  the  present  case  against  the 
Court's  jurisdiction,  were  likewise  made  in  that 
case,  namely,  that  there  was  an  adequate  remedy  at 
law,  that  the  complainant  was  not  in  possession  of 
the  property,  and  that  its  right  to  the  property  or 
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possession  had  not  been  adjudged.  The  point  was 
made  that  ^^  equity  will  not  permit  its  remedies  to  be 
used  to  turn  out  one  who  is  in  possession,  nor  to 
prevent  one  in  possession,  claiming  title,  from  reap- 
ing the  fruits  of  possession." 

(b)  PAYMENT  OF  MONEY  BY  DEFEND- 
ANTS FOR  OIL  AND  GAS  WRONGFULLY  EX- 
TRACTED WOULD  NOT  ADEQUATELY  COM- 
PENSATE THE  COMPLAINANT  IN  CASES 
LIKE  THESE. 

Graves  v.  Ashhurn,  215  U.  S.  331,  was  a  suit  in 
equity.  The  petitioners  showed  title  in  themselves 
to  land  derived  from  the  State  of  Georgia,  which 
land  had  upon  it  pine  wood  valuable  for  timber  and 
turpentine.  The  bill  alleged  that  by  breach  of  trust 
and  fraud,  a  deed  was  made  purporting  to  convey  to 
defendants  certain  portions  of  the  land;  that  de- 
fendants had  notice  of  the  want  of  title,  but  never- 
theless had  let  the  timber  privileges  to  another  de- 
fendant, and  the  latter  was  about  to  cut  the  timber, 
and  had  already  boxed  the  trees  and  taken  turpen- 
tine from  them.  The  bill  sought  an  injunction 
against  boxing  trees,  carrying  away  turpentine  or 
cutting  the  timber,  and  cancellation  of  the  fraudu- 
lent deeds.  The  Circuit  Court  dismissed  the  bill 
against  one  of  the  defendants,  on  the  ground  that 
the  plaintiff  had  a  complete  remedy  at  law,  and  sus- 
tained the  bill  as  to  another  defendant.  There  were 
cross  appeals  to  the  Circuit  Court  of  Appeals,  and 
that  Court  concurred  with  the  lower  Court,  in  dis- 
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missing  the  bill  as  to  the  defendant  Crawford,  but 
reversed  the  lower  Court  in  not  dismissing  the  bill 
as  to  defendant  Ashburn,  holding  in  this  latter  re- 
gard, ^^So  far  as  the  cloud  upon  the  title  was  con- 
cerned, it  did  not  appear  sufficiently  from  the  bill 
that  the  plaintiffs  were  in  possession^  and  if  they 
were,  the  deed  to  Ashburn  did  not  continue  a  cloud." 
As  to  the  cutting  of  trees,  it  was  held  that  the  rem- 
edy at  law  was  complete.  The  Supreme  Court, 
speaking  through  Mr.  Justice  Holmes  said: 

^^We  shall  deal  first  with  the  last  ground  of 
decision  which  involves  a  difference  of  opinion 
between  different  Circuit  Courts  of  Appeal.    It 
is  assumed,  as  was  found  by  the  Circuit  Court, 
that  the  plaintiff's  title  was  made  out,  and  that 
the  defendant  is  or  may  be  responsible  for  the 
wrong.    If  the  defendant  is  responsible  we  are 
of  opinion  that  an  injunction  ought  to  issue. 
The  industry  concerned  is  so  important  to  the 
State  of  Georgia,  and  the  remedy  in  damages 
is  of  such  doubtful  adequacy,  that  equity  may 
properly  interpose  although  under  different  cir- 
cumstances an  injunction  against  cutting  ordin- 
ary timber  might  be  denied.    The  policy  of  the 
State  is  indicated  by  Section  4927  of  the  Civil 
Code,  1895,  continuing  earlier  acts.     'In  all  ap- 
plications   *  -^  *     to  enjoin  the  cutting  of  tim- 
ber or  boxing  or  otherwise  working  the  same  for 
turpentine  purposes,  it  shall  not  be  necessary  to 
aver  or  prove  insolvency,  or  that  the  damages 
will    be   irreparable/     Although   in   form    ad- 
dressed to  procedure,  this  implies  a  principle 
grounded  upon  a  view  of  public  policy  (citing 
Georgia    cases).     The    same    result    has    been 
reached,    apart    from    statute,    by    the    Circuit 
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Court  of  Appeals  for  the  6th  Circuit  and  in 
other  cases.  Peck  v.  Ayers  &  Lord  Tie  Com- 
pany, 116  Fed.  273;  United  States  v.  Gtiglard, 
79  Fed.  21 ;  King  v.  Stewart,  84  Fed.  546. 

^^As  the  case  is  before  us,  it  is  proper  to  add 
that  we  perceive  no  sufficient  reason  for  denying 
a  cancellation  of  the  deed  to  Ashburn.  The  first 
of  these  grounds  is  that  plaintiffs  did  not  allege 
that  they  are  in  possession  of  the  land  con- 
cerned. We  infer  that  the  premises  or  the 
greater  part  of  them  are  wood  land,  and  not 
inclosed  by  fences,  but  in  their  original  natural 
condition.  If  so,  then  possession  is  a  fiction  of 
law,  rather  than  a  possible  fact,  and  it  would  be 
reasonable  to  assume  that  possession  remains 
tvith  the  title,  (Citing  certain  cases.)  We  say 
more  broadly,  and  without  qualifying  Lawson  v. 
Z7.  S.  Mining  Company,  207  U.  S.  1,  that  in  view 
of  the  statute,  the  relief,  in  case  of  such  lands, 
should  not  be  made  to  depend  upon  shadowy 
distinctions  according  to  the  greater  or  less  ex- 
tent of  the  trespasses  committed.  Holland  v. 
Challon,  110  U.  S.  15 ;  Simmons  Creek  Coal  Co. 
V.  Doran,  142  U.  S.  417-449.  It  has  been  in- 
timated by  the  Georgia  court  that  relief  would 
be  granted  irrespective  of  possession.  (Georgia 
cases.)     Sharon  v.  Tucker,  144  U.  S.  533." 

(Italics  suj)plied.) 

A  great  deal  of  stress  is  laid  upon  the  fact  that 
the  public  policy  of  Georgia,  as  expressed  in  the 
statute  quoted,  was  in  favor  of  treating  the  produc- 
tion of  turpentine  as  a  most  important  industry  to 
the  State,  so  important  that  as  a  matter  of  pro- 
cedure, neither  insolvency  nor  other  irreparable  in- 
jury, need  be  proven  or  alleged,  to  entitle  plaintiff 
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to  a  preliminary  injunction.     This  point  is  similar 
to  the  point  involved  in  the  Coosaw  case. 

In  Graves  v.  Ashbiirn,  the  statute  was  merely  evi- 
dence of  the  public  policy  of  the  State,  and  the 
public  policy  of  the  State  of  California  is  the  same 
with  respect  to  suits  to  enjoin  waste  and  injury  to 
mines,  as  was  the  public  policy  of  Georgia  with 
respect  to  waste  and  injury  to  timber  by  the  taking 
of  turpentine.  This  is  shown  by  the  statement  of 
the  Supreme  Court  of  California  in  the  famous  case 
of  Mining  Co.  v.  Fremont,  7  Cal.  317,  from  which 
case  the  following  language  is  quoted  and  cited  with 
approval  by  Judge  Wellborn  in  United  States  v. 
Guglard,  79  Fed.  21  (hereinafter  referred  to),  as 
one  of  the  reasons  for  sustaining  the  right  of  the 
United  States  to  go  into  a  court  of  equity  in  the 
first  instance  for  an  injunction  against  the  cutting 
of  timber  on  public  land  and  for  an  accounting  for 
timber  already  cut.  The  quotation  in  the  Guglard 
case  from  the  case  of  Mining  Co.  v.  Fremont  is  as 
follows : 

''In  the  case  of  Gages  v.  league  (Oct.  Term, 
1857,  not  reported)  this  Court  held  that  the 
mere  allegation  that  the  injury  was  irreparable, 
would  not,  in  itself,  be  sufficient,  but  the  com- 
plainant must  show  how.  The  same  is  stated 
as  the  rule  in  the  case  of  Amelung  v.  Seekamp, 
9  Gill.  &  J.  474.  This  is,  no  doubt,  the  correct 
rule,  the  facts  must  be  stated  to  justify  the  con- 
clusion of  irreparable  injury.  But  in  the  case 
of  mineSy  timber  and  quarries,  the  statement  of 
injury  is  sufficient.    And  in  the  nature  of  the 
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case  all  the  party  could  well  state,  as  a  matter 
of  fact,  is  the  destruction  of  timber  in  the  one 
case,  and  the  taking  away  of  the  minerals  in 
the  other." 

See  also 

United  States  v.  Parrott,  1  McCall,  271  Fed. 
Cas.  No.  15,  at  p.  431  ; 

United  States  v.   Gear,  3   How.    (44  U.    S. 

120). 

In  United  States  v.  Guglard,  79  Fed.  21,  it  is  said : 

^'Any  injury  to  the  inheritance  or  substance 
of  the  estate  is  irreparable.  Growing  trees  are 
a  part  of  the  land  whereon  they  grow,  and  their 
destruction  is  an  injury  to  the  substance  of  the 
esTjaxe. 

The   Court  in   that   case,   quoting   from   Mining 
Company  v.  Fremont,  7  Cal.,  supra,  said: 

'^  Where  a  bill  shows  cause  for  equitable  re- 
lief by  injunction  to  prevent  destructive  and 
continuous  trespass  in  the  nature  of  waste,  the 
Court,  to  prevent  another  suit,  will  decree  an 
accounting  and  satisfaction  for  injuries  already 
done  (citing  several  cases),  and  when  the  juris- 
diction is  thus  acquired,  the  fact  that  the  items 
of  the  account  are  all  on  the  one  side,  does  not 
affect  the  rule.  In  some  of  the  cases  cited 
above,  there  was  no  mutuality  in  the  accounts. 
As  already  stated,  complainant's  right  to  an  in- 
junction is  sufficient  to  sustain  the  jurisdiction 
of  a  court  of  equity,  and,  in  the  exercise  of  such 
jurisdiction  a  court  will  grant  all  the  relief 
which  the  circumstances  of  a  case  require." 
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It  seems  to  me  it  would  be  illogical  to  hold  that  a 
court  of  equity  had  jurisdiction  to  enforce  a  public 
policy  of  the  United  States  with  respect  to  its  public 
lands,  and  at  the  same  time  hold  that  an  order 
should  not  be  made  enjoining  the  defendants  and 
appointing  a  receiver  in  the  present  situation.  If 
the  action  of  the  defendants  complained  of  in  the 
bills  in  these  cases  are  purprestures  or  public  nui- 
sances, insolvency  need  not  be  alleged  or  other  ir- 
reparable damages  shown. 

In  United  States  v.  Brighton  Ranch  Company, 
26  Fed.  218,  it  is  said  by  Mr.  Justice  Brewer,  sitting 
on  the  Circuit  Court  bench  and  speaking  for  Judge 
Dundy,  as  well  as  for  himself: 

^^The  question  made  is  whether  the  Govern- 
ment can  come  into  a  court  of  equity  and  avail 
itself  of  the  summary  remedies  given  by  such  a 
court.  We  are  of  the  opinion  that  it  can;  and 
whether  the  acts  of  the  defendant  comes  within 
the  technical  definition  of  purpresture  or  that 
of  a  public  nuisance  we  are  of  opinion  that  the 
Government  can  come  into  a  court  of  equity, 
and  by  its  orders  have  an  end  put  to  this  tres- 
pass on  public  rights.    ^  ^  * 

'^We  think  too,  that  an  action  of  injunction  is 
the  appropriate  remedy  and  that  an  action  of 
ejectment  would  not  furnish  a  full  protection  to 
the  Government.  Generally  speaking,  any  en- 
croachment upon  the  public  domain  may  be  re- 
strained or  ended  by  injunction;  and  in  this 
case  it  was  not  the  mere  fact  that  the  fence  is 
built  upon  Government  land,  because  such  fence 
operates  not  only  as  an  entry  upon  the  particu- 
lar land  upon  which  the  fence  is  built,  but  also 
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to  separate  the  enclosed  lands  from  the  general 
body  of  the  public  domain.  So  that  we  think 
full  and  adequate  remedy  can  be  obtained  only 
in  a  court  of  equity,  which  reaches  the  individ- 
ual and  compels  him  to  abandon  and  desist  from 
any  encroachment  on  the  public  property." 

See  also 

United  States  v.  Parrott,  1  McCall,  271  Fed. 
Cas.  15998,  7  Morr.  Min.  Rep. 

(c)     MULTIPLICITY  OF  SUITS  AVOIDED. 

The  court  of  equity  will  entertain  jurisdiction  for 
the  reason,  among  others,  that  if  it  does  not  do  so 
a  multiplicity  of  suits  would  be  required,  instead  of 
the  one  case  now  before  the  Court. 

See 

Pomeroy's  Equity  Jurisprudence,  3rd  Ed. 
Vol.  1,  p.  356,  et  seq.;  also  Sec.  274; 

Sharon  v.  Tucker,  144  U.  S.  533; 

Preteca,  et  aL  v.  Maxwell  Land  Grant  Com- 
pany, 50  Fed.  674 ; 

Bailey  v.  Tillingliast,  99  Fed.  801 ; 

Be  Forest  v.  Tliompson,  40  Fed.  375; 

Osborne  v.  Railroad,  43  Fed.  824; 

Sang  Lung  v.  Jackson,  Collector,  85  Fed.  502 ; 

Boyd,  et  al  v.  Schneider,  131  Fed.  223; 

Bitterman  v.  L.  d  N.  R.  R.,  207  U.  S.  at  226; 

Bodge  v.  Bridge,  27  Fed.  161. 

See  also  the  two  leading  English  cases  generally 
known  as: 
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^^The  Case  of  the  Fisheries'' ; 

Mayor  of  Netv   York  v.  Pilkington^  1  Atk. 

282,  and 
^^ The  Case  of  the  Duties" ; 
City  of  London  v.  Perkins^  3  Brown  Pari.  C, 

Tomlin's  Ed.  602. 

(d)  POSSESSION  OF  THE  COMPLAINANT 
NOT  NECESSARY  TO  SUSTAIN  JURISDIC- 
TION OF  A  COURT  OF  EQUITY. 

The  main  object  of  the  bills  in  these  cases  is  to 
restrain  the  continuous  trespass  and  waste  of  the  oil 
and  gas,  the  very  substance  of  the  land, — in  fact  the 
only  things  that  give  the  land  any  value.  In  this 
situation  equity  will  take  jurisdiction  and  settle  all 
questions  involved,  including  the  question  of  right 
to  possession. 

See 

Peck  V.  Ayers  &  Lord  Tie  Co,  (C.  C.  A.  6th 

Cir.)  ; 
Burt  V.  Cumberland  Coal  Co,,  159  Fed.  905 

(C.  C.  A.  6th  Cir.,  Lurton,  Judge)  ; 
Oolagah  Coal  Co,  v.  McCaleh,  68  Fed.  86  (C. 

C.  A.  8th  Cir.)  ; 
Big  Six  Dev,  Co,  v.  Mitchell,  138  Fed.  279 

(C.  C.  A.  8th  Cir.)  ; 
Story's  Eq,  Jur,,  Sec.  840. 

It  cannot  be  said  that  the  United  States  must  be 
in  the  possession  of  the  land  in  the  sense  of  having 
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some  officer  or  agent  of  the  United  States  in  actual 
possession.  The  public  lands  of  the  United  States 
are  so  extended  that  this  would  be  impossible,  and 
furthermore,  much  of  the  public  land  of  the  United 
States  is  of  a  character  that  cannot  actually  be  occu- 
pied until  it  is  developed.  Much  of  it  is  timber 
land;  much  of  it  is  desert  land,  and  other  of  it  is 
swamp  land,  etc. 

It  is  said  in  the  case  of  Graves  v.  Ashhurn^  supra^ 
215  U.  S. : 

^^We  infer  that  the  premises,  or  the  greater 
part  of  them  are  wood  land,  and  not  inclosed  by 
fences,  but  in  their  original  natural  condition. 
If  so,  then  possession  is  a  fiction  of  latv,  ratJier 
than  a  possible  fact,  and  it  would  be  reasonable 
to  assume  that  possession  remains  with  the 
title."     (Italics  supplied.) 

There  are  stronger  reasons  for  applying  this  doc- 
trine in  the  cases  now  before  the  Court.  The  bill  of 
complaint,  verified  and  used  as  an  affidavit,  alleges 
damage  not  only  on  account  of  the  extraction  of  oil 
and  gas  from  the  lands,  but  on  account  of  the  infil- 
tration of  water  into  the  oil  sands.  The  extent  of 
this  damage  is  great,  and  there  is  no  fixed  standard 
by  which  to  measure  the  pecuniary  injury,  and  in 
such  cases,  the  law  is  that  it  is  irreparable. 

THE  EIGHTS  OF  THE  GOVERNMENT  AS  A 
SUITOR  IN   COURT. 

Much  was  said  in  the  District  Court  to  the  effect 
that  when  the  Government  comes  into  court  it  has 
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no  greater  right  than  an  individual.  Generally 
speaking,  this  is  true,  but  it  is  often  misapplied.  The 
Government  in  a  suit  to  enforce  a  governmental 
policy  can  enforce  rights  which  an  individual  does 
not  possess.  No  individual  acts  for  the  public,  and 
often  the  Government  does.  The  distinction  is  illus- 
trated by  what  the  Supreme  Court  of  the  United 
States  said  in  United  States  v.  Trinidad  Coal  Com- 
pany, 137  U.  S.  160.  That  was  a  suit  in  equity 
brought  by  the  United  States  to  set  aside  certain 
patents  conveying  coal  lands  on  the  ground  of  fraud. 
The  cause  of  action,  in  general,  was  that  the  Trin- 
idad Coal  Company  had  entered  into  a  conspiracy 
with  a  number  of  individuals  by  which  they  fraud- 
ulently represented  to  the  Land  Department  that 
they  were  acting  in  their  own  rights,  and  procured 
patents  to  a  large  amount  of  lands  on  an  agreement 
to  thereafter  convey  them  to  the  Trinidad  Coal 
Company,  thus  enabling  it  to  obtain  title  to  more 
land  than  was  allowed.     The  Court  said: 


^^It  is  contended  by  the  defendant  that  the 
United  States  is  subject,  as  a  suitor,  to  the  same 
rules  that  control  courts  of  equity,  when  deter- 
mining, as  between  private  parties,  whether  par- 
ticular relief  should  be  granted;  that  the  Gov- 
ernment, asking  equity,  must  do  equity,  and, 
consequently,  that  the  bill  is  defective  in  not 
containing  a  distinct  offer  to  refund  the  moneys 
which,  it  is  alleged,  were  furnished  by  the  de- 
fendant to  the  several  persons  to  whom  patents 
were  issued.  The  rule  referred  to  could  not  be 
enforced  in  a  case  like  the  present  one.  In  the 
matter  of  disposing  of  the  vacant  coal  lands  of 
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the  United  States,  the  Government  should  not 
be  regarded  as  occupying  the  attitude  of  a  mere 
seller  of  real  estate  for  its  market  value.  It  is 
not  to  be  presumed  that  the  small  price  per  acre 
required  from  those  desiring  to  obtain  a  title 
to  such  lands,  had  any  influence  in  determining 
the  policy  to  be  adopted  in  opening  them  to 
entry.  They  were  held  in  trust  for  all  the 
people,  and  in  making  regulations  for  disposing 
of  them.  Congress  took  no  thought  of  their 
pecuniary  value,  but  in  the  discharge  of  a  higher 
public  duty,  and  in  the  interest  of  the  whole 
country,  sought  to  develop  the  material  re- 
sources of  the  United  States  by  opening  its 
vacant  coal  lands  to  entry  by  individuals  and 
by  associations  of  persons  at  prices  below  their 
actual  value.  The  controlling  object  of  this  and 
similar  suits  is  to  enforce  a  public  statute 
against  those  who  have  violated  its  provisions. 
It  is  not  disputed  that  the  Attorney  General 
may,  in  virtue  of  the  authority  vested  in  him, 
institute  this  suit.  According  to  the  allegations 
of  the  bill,  which  are  admitted  to  be  true,  the 
defendant  is  a  wrongdoer  against  whom  the 
Government  seeks  to  vindicate  its  policy  in  re- 
ference to  the  development  of  its  vacant  coal 
lands.'' 

(Italics  supplied.) 

The  Court  then  goes  on  to  state  that  if  defendant 
is  entitled  to  a  return  of  the  money  paid  by  it  upon 
obtaining  the  patents,  then  it  must  be  assumed  that 
Congress  will  make  an  appropriation  for  that  pur- 
pose when  necessary. 

''The  proposition  that  the  defendant,  having 
violated  the  public  statute  in  obtaining  public 
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lands  that  were  dedicated  to  other  purposes, 
cannot  be  required  to  surrender  them  until  it 
has  been  reimbursed  the  amount  expended  by 
it  in  procuring  the  legal  title,  is  not  within  the 
reason  of  the  ordinary  rule  that  one  who  seeks 
equity  must  do  equit}^,  and,  if  sustained,  would 
interfere  with  the  prompt  and  efficient  adminis- 
tration of  the  public  domain." 

In  United  States  v.  Verdier,  164  U.  S.  213,  at  page 
219,  it  is  said: 

^^An  inherent  vice  of  petitioner's  argument 
is  in  the  assumption  that  he  and  the  Govern- 
ment stand  upon  an  equity  with  respect  of  in- 
terest. The  truth  is  that  in  its  dealings  with  in- 
dividuals public  policy  demands  that  the  Gov- 
ernment should  occupy  an  apparently  favored 
position.  It  may  sue,  but  except  by  its  own  con- 
sent, cannot  be  sued.  In  the  matter  of  costs, 
it  recovers  but  does  not  pay,  and  the  liability 
of  the  individual  would  not  be  affected  by  the 
fact  that  he  had  a  judgment  a^a^'ainst  the  Gov- 
ernment which  did  not  carry  costs.  So,  the  stat- 
ute of  limitations  may  be  pleaded  by  the  Gov- 
ernment, but  not  against  it  nor  is  it  affected  by 
the  laches  of  its  officers.    *  *  * 

''Under  the  bankruptcy  law,  it  was  a  pre- 
ferred creditor,  and  its  claims  were  paid  even 
before  the  wages  of  operatives,  clerks,  or  house 
servants.  Eev.  Stats.  5101.  In  sliort,  the  equi- 
ties which  arise  as  between  individuals  have  hut 
a  limited  application  as  between  the  Govern- 
ment and  a  citizen/' 
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IS  THERE  ANY  MERIT  IN  THE  POSITION 
OF  THOSE  ON  THE  WITHDRAWN  GOVERN- 
MENT LANDS,  THAT  IT  WOULD  BE  UNFAIR 
TO  TAKE  THE  LANDS  AWAY  FROM  OPER- 
ATORS? 

It  was  insisted  in  the  lower  Court  that : 

^^The  Government  is  acting  harshl}^,  inequit- 
ably, and  in  bad  faith.  It  is  relying  on  legal 
technicalities  to  secure  an  unfair  advantage.  The 
great  maxim  that  he  ^who  seeks  equity  must  do 
equity'  is  totally  ignored  in  the  Government's 
case.'  " 

When  the  President  entered  his  order  of  with- 
drawal of  September  27,  1909,  Congress  might  have 
made  it  indictable  for  any  person  to  enter  upon  or 
remain  upon  land  in  which  there  were  no  vested 
rights  acquired,  and  thus  protect  these  public  lands, 
but  Congress  proceeded  upon  the  assumption  that 
respect  would  be  paid  to  the  President's  order  of 
withdrawal,  and  that  it  would  not  be  violated,  and 
that  only  those  who  had  acquired  some  vested  rights 
would  take  oil  from  unpatented  land.  Under  the 
allegations  in  the  bill  in  this  case  the  defendants 
were  in  possession  of  the  public  domain  upon  a  mere 
gamble  that  the  President's  order  of  withdrawal  of 
September  27,  1909,  was  illegal.  It  is  not  denied 
that  the  entry  upon  the  public  lands  by  the  defend- 
ants in  these  cases  was  in  violation  of  this  first 
order  of  withdrawal.  The  Government  did  not  in- 
duce the  defendants  to  think  that  the  order  of  with- 
drawal was  invalid.     It  did  everything  it  could  to 
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secure  respect  for  and  obedience  of  it.     The  Presi- 
dent issued  the  order  of  withdrawal  and  thereby 
indicated  it  was  his  opinion  he  had  the  power  to 
do  so,  but  he  recognized  that  the  ultimate  determina- 
tion of  the  question  of  his  power  rested  with  the 
courts.     Those  who  entered  upon  the  lands  in  the 
face  of  this  order  of  withdrawal  were   daring  in 
their  speculation  and  risky  with  their  wagers;  and 
as  now  when  the  courts  hold  that  the  order  of  with- 
drawal was  valid  and  that  they  were  trespassers 
from  the  beginning,  and  violators  of  the  law,  as  well 
as  disrespectful  to  the  Chief  Executive  of  the  United 
States,  there  certainly  is  no  basis  upon  which  they 
can  found  a  plea  that  they  have  acquired  equities 
superior  to  those  who,  impelled  either  by  timidity 
or  by  respect  for  the  order  of  the  President,  re- 
mained out  of  possession  of  the  land,  or  being  in  pos- 
session on  September  27,   1909,   surrendered  their 
possession.    The  defendants  forget  that  the  primary 
position  of  the  Government  is  to  conserve  the  oil 
in  the  ground  for  governmental  uses  and  purposes, 
until  Congress  shall  determine  what  shall  be  done  in 
the  way  of  further  legislation.     These  defendants, 
and  all  those  who  are  similarlv  situated,  seem  to  be 
seriously  impressed  with  the  idea  that  by  violating 
the    Government's    policy    and    by    destroying    the 
corpus  of  the  property,  not  only  by  the  extraction  of 
oil  from  the  ground,  but  by  creating  a  condition 
whereby  it  is  impracticable  to  cease  to  withdraw  it, 
and  by  letting  large  quantities  of  water  into  the  oil 
sands  and  thus  rendering  useless  and  of  no  com- 
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mercial  value  that  portion  of  the  oil  which  the  de- 
fendants and  those  similarly  situated  have  not  been 
able  to  extract,  they  have  acquired  equities  as 
against  the  Government.  They  seem  to  be  serious 
when  they  urge  that  notwithstanding  they  may  have 
expended  money  in  providing  an  equipment  for 
pumping  oil  and  left  to  be  pumped  with  that  equip- 
ment an  emulsion  of  water  and  oil,  or  only  of  water, 
that  nevertheless  the  Government  ought  to  give  them 
credit  for  the  cost  of  the  equipment,  and  that  it 
would  be  inequitable  not  to  do  so. 

To  state  the  proposition  plainly  is  to  answer  it. 
If  the  President's  order  of  withdrawal  of  the  27th 
of  September  had  been  invalid,  these  defendants 
would  have  acquired  title  to  the  land  as  against  the 
Government  and  as  against  every  other  citizen  of  the 
United  States.  In  that  event  they  would  not  have 
been  dependent  upon  the  recognition  by  the  Govern- 
ment of  equities  which  they  claim  to  possess,  but 
their  legal  title  would  have  been  all-sufScient,  and 
they  would  have  acquired  by  their  operations,  it  is 
conceded  for  the  purposes  of  this  argument,  the 
legal  title  to  the  land.  If,  on  the  other  hand,  they 
have  with  disrespect  to  the  President  of  the  United 
States,  and  in  violation  of  a  legal  order  of  with- 
drawal, injured  the  public  domain,  contributed  to 
the  difficulties  of  the  Government's  executing  its 
public  policy  with  respect  to  petroleum  on  the  public 
lands,  and  rendered  difficult  the  problem  of  utilizing 
the  Government's  oil  for  the  Government's  Navy, 
they  are  in  no  position  to  receive  what  they  call 
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equitable  treatment  at  the  hands  of  the  Government 
by  asserting  in  court  that  ^^the  Government  is  acting 
harshly,  inequitably,  and  in  bad  faith." 

It  is  amazing  if  the  defendants  have  not  seen  the 
want  of  logic  in  their  contention,  but  from  the  in- 
sistence with  which  their  counsel  present  their 
views,  and  their  apparent  earnestness  of  language 
and  of  manner,  I  am  persuaded  that  perhaps  they 
have  not  seen  it. 

Though  the  case  of  United  States  v.  Midwest  Oil 
Company,  decided  February  23rd,  sustained  the 
order  of  the  President  withdrawing  these  lands, 
the  occupants  have  as  strenuously  resisted  the  efforts 
of  the  complainant  to  protect  the  lands  from  dam- 
age by  trespass  as  before  that  case  was  decided, 
and  are  still  resisting  the  efforts  of  the  United 
States  to  deal  with  these  lands. 

CONSTRUCTION  OF  THE  PICKETT  ACT 
(36  STAT.  847)  AND  CONSIDERATION  OF 
THE  RELIEF  AFFORDED  BY  THAT  ACT. 

The  Act,  by  Section  1  expressly  authorized  the 
President,  in  his  discretion,  temporarily  to  with- 
draw from  settlement,  etc.,  any  of  the  public  lands 
of  the  United  States,  for  public  purposes.  Section 
2  provided  that  lands  so  withdrawn  shall  be  open 
to  exploration,  discovery,  occupation  and  purchase 
under  the  mining  laws  of  the  United  States,  other 
than  coal,  oil,  gas  and  phosphates.     The  proviso  to 
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Section  2  of  the  Pickett  Act  was  for  the  relief  of 
certain  persons  occupying  such  lands  in  the  manner 
therein  defined  at  the  time  of  such  order  of  with- 
drawal.   The  language  of  that  proviso  is  as  follows : 

''Provided,  That  the  rights  of  any  person 
who,  at  the  date  of  any  order  or  withdrawal 
heretofore  or  hereafter  made,  is  a  bona  fide 
occupant  or  claimant  of  oil  or  gas  bearing 
lands,  and  who,  at  such  date,  is  in  diligent 
prosecution  of  work  leading  to  the  discovery 
of  oil  or  gas,  shall  not  be  affected  or  impaired 
by  such  order,  so  long  as  such  occupant  or 
claimant  shall  continue  in  diligent  prosecution 
of  said  work." 

The  entire  Act  is  copied  as  an  appendix  hereto. 
The  bill  of  complaint  and  the  motion  of  the  defend- 
ants to  dismiss  negative  the  idea  that  the  appellants 
were,  on  the  27th  day  of  September,  1909,  in  diligent 
prosecution  of  work  leading  to  the  discovery  of  oil 
or  gas,  and  that  they  continued  in  the  diligent  prose- 
cution of  such  work. 

It  is  not  sufficient  that  they  were  on  such  date 
and  were  thereafter  '^ occupants  or  claimants"  of 
the  land.  The  discovery  of  minerals  was  a  condi- 
tion precedent  to  the  acquisition  of  any  vested 
right  to  mineral  land  of  the  United  States  prior  to 
the  Act  of  June  25,  1910,  as  against  the  United 
States.  That  Act  afforded  relief  to  certain  persons 
claiming  ^*oil  or  gas  bearing  lands." 

The  relief,  however,  was  extended  to  those  who 
at  the  date  of  an  order  of  withdrawal  were 
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(a)  Bona  fide  occupants  or  claimants;  and 

(b)  Who  were  at  such  date  in  diligent  prosecu- 
tion of  work  leading  to  discovery  of  oil  or  gas,  ^'so 
long  as"  such  persons  '^continued  in  the  diligent 
prosecution  of  said  work." 

In  considering  remedial  legislative  acts  it  is 
proper  to  inquire  into  the  conditions  sought  to  be 
remedied.  In  the  case  of  United  States  v.  Midwest 
Oil  Company  the  Court  took  judicial  notice  of  all 
public  documents.  That  this  may  be  done  is  the 
settled  rule  of  law. 

On  May  13  and  17,  1910,  there  were  public  hear- 
ings, before  the  Committee  on  Public  Lands  of  the 
House  of  Representatives.  The  proceedings  before 
the  Committee  were  reported  to  the  House,  and  the 
report,  together  with  the  proceedings,  has  been 
published.     (H.  R.  24070.) 

The  Pickett  Act  (36  Stat.  847)  was  responsive  to 
the  requests  of  the  representatives  of  the  Committee 
of  the  California  oil  operators  who  appeared  before 
the  House  Committee,  and  stated  the  grievances  of 
those,  whom  it  was  represented  had  sustained  undue 
hardship  by  reason  of  the  order  of  withdrawal  of 
September  27,  1909. 

I  quote  from  the  published  hearings  before  the 
House  Committee  (H.  R.  24070)  as  follows: 

^^Mr.  Smith:   [a  member  of  Congress  and  a 
member  of  the  Public  Lands  Committee]  .     I 
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understand  that  Mr.  Weil  of  San  Francisco 
will  make  some  preliminary  statements,  and 
then  he  will  call  on  others,  according  to  an 
understanding  that  they  have,  in  relation  to 
the  different  features  of  the  subject." 

On  page  4  of  the  published  hearings  appears  the 
following : 

^^Mr.  Weil.  Mr.  Chairman  and  gentlemen 
of  the  committee:  Day  before  yesterday  the 
Senate  Committee  on  Public  Lands  gave  us  an 
opportunity  to  present  certain  facts  in  Telation 
to  the  conditions  in  the  oil  fields  in  California. 
I  understand  that  there  is  a  strong  possibility 
of  any  bill  that  is  passed  by  the  Senate,  or 
which  may  be  passed  by  the  House,  going  into 
conference  between  this  committee  and  the 
Senate  Committee  on  Public  Lands.  With  the 
permission  of  this  committee  I  will  present  the 
same  facts  to  it,  so  that  it  may  be  equally 
advised  with  the  Senate  Committee  as  to  the 
situation. 

*^The  line  of  facts  that  we  presented  to  the 
Senate  Committee  was  as  follows:  We  desired 
to  show  to  the  Senate  Committee,  by  statements 
and  maps,  that  the  bulk  of  the  land  which  is 
sought  to  be  withdrawn  is  already  in  private 
ownership.  Furthermore,  we  desired  to  pre- 
sent to  the  committee  the  geological  situation 
in  those  fields,  in  the  entire  oil  section  and  oil 
belt  of  California.  We  also  desired  to  show 
the  hardships  which  will  be  imposed  upon  many 
operators  who  have  been  proceeding  in  good 
faith  under  existing  laws. 

*^Mr.  Thomas  O'Donnell,  of  the  city  of  Los 
Angeles,  is  one  of  the  oldest  operators  in  the 
field — that   is,   not   in    point   of   years    but    in 
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point  of  experience.  He  is  one  of  our  pioneers 
there,  and  is  thoroughly  familiar  with  all  the 
facts.  He  has  caused  a  series  of  maps  to  be 
prepared,  for  the  accuracy  of  which  we  can 
vouch.  We  desire  to  present  these  maps  first 
to  you,  gentlemen,  in  order  to  show  you  how 
the  lands  are  held  in  the  California  oil  fields." 

It  appears  from  the  published  hearings  that  Mr. 
O'Donnell,  referred  to  by  Mr.  Weil,  was  chairman 
of  the  delegation  which  appeared  before  the  House 
Committee.  The  following  are  extracts  from  the 
statement  of  Mr.  O'Donnell,  as  appear  in  the  pub- 
lished hearings  referred  to: 

^^It  has  been  decided  by  all  of  the  courts  in 
the  United  States  that  in  order  to  comply  with 
the  terms  of  that  law  it  was  necessary  for  the 
petroleum  miner  also  to  make  a  discovery  on 
the  piece  of  land  on  which  he  was  located.  The 
placer  miner,  looking  for  gold,  could  go  along 
with  a  shovel  and  turn  over  a  little  gravel  and 
get  a  color  of  gold,  and  he  had  then  made  the 
necessary  discovery.  But  our  petroleum  in 
California  is  in  many  instances  4,000  feet  under 
the  earth ;  and  it  is  being  developed  successfully 
today  from  that  depth. 

^^You  gentlemen  can  readily  see  the  absolute 
necessity  for  the  oil  miner  to  go  upon  this  land 
and  proceed  to  make  that  discovery.  In  many 
instances,  gentlemen,  with  the  difficulties  that 
have  risen  in  this  development,  it  has  taken 
years  to  find  out  whether  a  piece  of  land  was 
really  oil  land  or  not  and  to  make  the  discovery 
which  is  necessary  before  you  can  make  appli- 
cation to  the  Land  Department  and  acquire 
title  to  the  land."     (Page  5.) 
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Mr.  O'Donnell.  The  danger  exists  just  the 
same,  because  the  President  has  already  with- 
drawn a  great  many  of  these  lands;  and  it  is 
our  belief  that  the  law  is  such  that  the  with- 
drawal of  these  lands  will  prevent  the  acquisi- 
tion of  title  to  them.  We  believe  that  this 
measure  was  passed  in  a  way  for  the  purpose 
of  conserving  the  resources  of  the  nation,  so 
that  the  government  lands  should  not  be  wasted, 
and  for  various  other  reasons  which  you  gentle- 
men are  more  familiar  with  than  I  am." 
(Page  5.) 

*^Mr.  O'Donnell.  *  *  *  Many  controversies 
have  been  brought  about  in  regard  to  these 
lands  by  people  locating  large  quantities  of 
them  and  not  doing  anything  with  them.  But 
the  courts  have  corrected  that;  and  if  the  law 
were  specific  and  definite  enough,  as  interpreted 
by  the  ruling  that  the  courts  have  made,  in  my 
judgment  the  present  law  would  be  sufficient. 
But  we  do  admit  that  to  that  extent  the  law 
should  be  amended."     (Page  6.) 

Mr.  Weil  interjected  the  following  remarks  while 
Mr.  O'Donnell  had  the  floor  before  the  committee: 

^'Mr.  Weil.  The  effect  of  that  decision  was 
this,  Mr.  Chairman:  Under  the  placer  mining 
laws  the  placer  miner  has  no  rights  between 
the  time  of  location  and  the  time  of  discovery. 
But  where  a  man  has  located  a  piece  of  placer 
mining  ground — for  oil,  for  instance — and  it 
takes  him  two  or  three  years  to  validate  his 
location  by  making  a  discovery,  the  courts  have 
held  that  during  that  period  of  time,  so  long 
as  he  is  operating  in  good  faith  and  attempting 
to  make  a  discovery  on  the  land,  no  one  else 
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can  initiate   a   valid  location   against   him   by 
clandestine  or  surreptitious  entry. 

^^Mr.  Robinson.    What  cases  have  held  that? 

^'Mr.  Weil.    One  of  them  is  the  case  of  Miller 
V.  Chrisman  (140  California). 

^^The  Chairman.  Was  that  as  between  two 
mineral  claimants? 

^^Mr.  Weil.  Yes,  sir;  not  as  against  the 
Oovernment.  The  difficulty  here  is  that  we 
concede  that  we  have  no  rights  against  the 
Government  until  we  have  made  a  discovery." 
(Page  6.) 

''Mr.  O'Donnell.  What  I  want  to  get  at  is 
this:  The  placer  mining  laws,  as  they  have 
applied  to  California  development,  have  been 
good.  The  decisions  of  all  of  the  courts  have 
been  good.  There  have  been  attempts  to  abuse 
the  law.  Whole  counties  have  been  located 
under  the  so-called  rights  that  the  locators 
would  have  under  the  placer  mining  law.  But 
in  no  case  has  such  a  claimant  succeeded  in 
obtaining  patent  for  those  lands  from  the  Gov- 
ernment, because  the  courts  have  ruled  that 
anybody  had  a  right  to  go  upon  them.  When 
they  were  in  legitimate  pursuit  of  discovery 
they  were  seldom  disturbed.  The  fact  that  it 
was  necessary  to  drill  an  oil  well  on  every  160 
acres  and  get  an  oil  well  before  you  could  hold 
it  has  tended  toward  the  development  of  the 
Pacific  coast  to  the  extent  that  it  is  now 
developed."  (Page  9.) 
•  *.*•••• 

''Mr.  O'Donnell.  *  *  "^  If  the  placer  mining 
laws  as  they  stand  today  could  definitely  estab- 
lish what  is  the  legitimate  pursuit  of  discovery, 
they  would  be  sufficient.  I  do  not  believe  in 
disturbing  a  man  when  he  commences  to  drill 
a  well.     I  do  not  believe  it  does  the  poor  man 
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or  anybody  else  any  good  to  permit  him  to 
go  and  take  40  acres  or  80  acres  or  100  acres, 
and  sit  down  on  it  and  not  do  anytliing  with  it. 
It  does  not  do  him  any  good,  nor  does  it  do  the 
industry  any  good.''     (Page  10.) 
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Mr.  Pickett.  The  Pickett  bill  provides  two 
things:  First,  it  confers  authority  upon  the 
President  to  withdraw  public  lands  in  certain 
cases.  Secondly,  it  confirms  the  authority  here- 
tofore exercised. 

''Mr.  O'Donnell.     Yes. 

''Mr.  Pickett.  You  said  a  moment  ago  that 
if  this  bill  became  a  law  it  would  destroy  the 
rights  of  one-half  of  the  oil  companies  in  this 
Coalinga  field. 

"Mr.  O'Donnell.     Yes. 

"Mr.  Pickett.  Will  you  please  explain  to 
the  committee,  so  that  it  will  go  into  the  record, 
how  that  will  be  done  ^  Get  down  to  the  propo- 
sition that  is  in  issue  here. 

"Mr.  O'Donnell.  The  proposition  is  that  we 
believe  that  we  have  no  rights  as  against  the 
Government  until  discovery  has  been  made; 
that  in  all  of  these  instances  no  discovery  has 
yet  been  made;  although  millions  of  dollars  in 
the  aggregate  have  been  expended;  that  there 
has  been  a  disposition  (perhaps  not  intentional) 
on  the  part  of  the  department  to  withdraw  all 
of  our  public  lands  out  there;  and  that  the 
Secretary  of  the  Interior  has  already  withdrawn 
many  of  these  lands."     (Page  15.) 

•  •....*• 

"Mr.   Lacey.     ^-     *     *     The    Pickett   bill   in^ 
express  terms  ratifies  every  withdrawal  hereto- 
fore made.    Some  of  these  men  have  discovered 
or  are  about  to  discover  oil  that  they  have  been 
after  for  two  years;  in  some  cases  they  have 
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discovered  it  since  the  withdrawal;  but  the  bill 
does  not  protect  them. 

*'That  is  the  situation  from  the  legal  stand- 
point. 

^^Mr.  Pickett.  Then  as  I  get  the  thought  as 
you  present  it,  Mr.  Lacey,  it  is  this:  The  par- 
ticular feature  of  the  bill  to  which  they  object 
is  the  ratifying  clause'? 

^^Mr.  Lacey.  Not  only  that,  but  it  is  a  retro- 
active clause  in  one  sense  of  the  word. 

^^Mr.  Lacey.  One  or  two  very  simple  amend- 
ments should  be  made  in  the  Pickett  bill  that 
would  protect  the  moral  rights  of  these  men, 
if  that  bill  is  to  protect  those  men  who  have 
initiated  locations  and  gone  on  and  spent  their 
money."     (Page  16.) 

•  ••••••• 

^^Mr.  Pickett.  I  assume  from  the  statements 
here  that  the  objection  to  that  is  based  upon 
the  theory  that  they  have  already  expended 
money,  and  so  forth,  and  acquired  what  they 
consider  to  be  valuable  rights.  That  being  the 
case,  I,  for  one,  as  a  member  of  the  committee, 
would  like  to  have  them  direct  their  attention 
to  the  facts  material  to  that  issue. 

''Mr.  Lacey.  That  is  what  Mr.  O'Donnell 
desires  to  do ;  and  if  he  is  permitted  I  think  he 
can  make  it  clear. 

''Mr.  Pickett.  And  whether  the  money  had 
been  expended  prior  to  the  withdrawal,  or 
whether  they  went  in  subsequent  to  the  with- 
drawal with  a  view  of  gambling  upon  what 
would  be  the  final  adjudication  of  the  legal 
rights."     (Page  17.) 

"The  Chairman.    The  withdrawals,  then,  have 
gone  far  beyond  any  proven  territory? 
"Mr.  O'Donnell.    Oh,  my,  yes!    This  is  what 
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is  known  as  the  ^  South  Coalinga  field/  and  is 
an  extension  of  the  first  map  (producing  a 
second  map,  which  was  later  marked  ^No.  2'). 
In  that  distance  there  has  perhaps  been  ex- 
pended in  the  last  year  over  $1,000,000  in  pur- 
suit of  discovery  where  no  discovery  has  yet 
been  made.  They  have  been  operating  more  or 
less  in  there  for  the  last  ten  years;  but  during 
the  last  two  years  the  development  has  been 
stimulated  by  success  at  other  places.  Every- 
body in  that  district  that  is  on  government  land 
would  lose  his  rights,  in  our  judgment,  if  the 
bill  were  allowed  to  stand  in  its  present  form." 
(Pages  17  and  18.) 

^^Mr.  O'Donnell.  *  *  ^  In  the  drilling  of 
those  wells,  which  in  some  instances  it  has  taken 
them  two  years  to  drill,  we  use  heavy  iron  pipe. 
The  formations  there  are  soft;  and  we  have  to 
keep  moving  that  pipe  up  and  down  from  the 
time  some  of  those  wells  are  started  for  one 
solid  year.  They  never  stop;  they  work  night 
and  day.  There  are  instances  where,  in  order 
to  keep  your  hole  large  enough  and  prevent 
the  necessity  of  putting  in  five  or  six  thousand 
dollars'  worth  more  casing,  it  is  necessary  to 
keep  that  casing  moving,  in  some  instances 
every  hour,  to  prevent  the  formation  collapsing 
against  it  and  adhering  to  it.  There  is  no  time 
after  you  start  on  a  wild-cat  well  when  you  can 
suspend  operations  without  serious  results,  and 
the  probable  loss  of  your  entire  investment. 

^^Now  the  Government  comes  along  and  with- 
draws these  lands.  It  does  not  recognize  that 
we  have  any  rights;  and  we  have  either  got  to 
go  ahead  with  this  work  or  admit  right  there 
that  we  never  can  get  it."     (Page  18.) 

**Mr.    O'Donnell.      There    is    a    considerable 
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portion  of  it  that  is  located;  but  the  workings 
of  the  placer-mining  law  will  take  effect,  per- 
haps, in  that  country  after  discovery.  Men  can 
not  hold,  under  the  rulings,  any  more  of  that  land 
than  they  are  drilling  a  well  on — 160  acres. 
There  has  been  for  the  last  twenty  years  in 
California,  as  I  told  you,  this  sort  of  thing 
about  a  fellow  going  out  on  the  1st  of  January, 
with  the  idea  that  he  was  getting  something, 
and  locating  these  lands,  never  making  any  pre- 
tense of  doing  anything  with  them,  you  know. 
First  the  idea  was  that  you  were  jumping  some- 
body's land  when  you  went  on  land  that  was 
located;  but  that  has  practically  been  elimi- 
nated, and  it  has  operated  for  the  benefit  of 
the  oil  industry. 

^^The  Chairman.  One  more  question.  Have 
you  any  approximate  data  as  to  the  number  of 
160-acre  tracts  upon  which  work  was  under- 
taken before  withdrawal,  where  discoveries  have 
not  been  made? 

*^Mr.  O'Donnell.  With  just  my  personal 
knowledge  of  the  development  of  the  field,  I 
could  perhaps  take  the  maps  and  in  a  couple 
of  days  get  that  for  you.  I  had  not  considered 
that  necessary;  I  had  not  thought  of  it.  I  can 
see  that  it  would  have  a  bearing  all  right.  *  *  ^'' 
(Page  19.) 

•  ••••••• 

^^Mr.  Weil.  In  response  to  Mr.  Pickett's 
question,  you  said  that  the  reason  the  work  was 
continued  on  these  lands  was  that  it  was  gen- 
erally believed  the  withdrawal  order  was  in- 
valid. Is  it  not  a  fact  that  in  order  to  preserve 
the  value  of  the  workings,  it  was  necessary  to 
keep  right  on,  in  order  to  keep  the  casing  loose 
in  the  wells? 

*^Mr.  O'Donnell.  That  is  the  general  condi- 
tion; yes. 
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^'Mr.  Smith.  Let  us  suppose  that  you  ceased 
working  as  soon  as  you  heard  of  the  withdrawal. 
What  would  have  been  the  effect  on  the  wells?" 

^'Mr.  O'Donnell.  I  might  just  as  well  have 
quit  individually.  That  is  what  I  probably 
would  have  done. 

'^Mr.  Smith.     Could  you  reopen  them  at  all? 

^^Mr.  O'Donnell.  No.  Where  my  greatest 
personal  interest  is  concerned,  I  would  have 
been  unable,  perhaps,  to  have  continued  at  all." 
(Page  42.) 

^^Mr.  Pickett.  I  should  like  to  ask  this 
question  of  some  one  of  these  gentlemen  here 
who  is  authorized  to  speak  for  the  California 
delegation  present.  How  much  or  how  little 
(whichever  way  you  want  to  put  it)  do  you 
think  a  man  should  do  upon  one  of  these  loca- 
tions in  order  to  come  within  the  protection  of 
the  law? 

^^Mr.  Ewing.  Let  Mr.  O'Donnell  answer  that. 
He  is  the  most  practical  oil  man  present. 

'^Mr.  Pickett.  That  brings  it  down  to  the 
point  in  issue. 

^^Mr.  O'Donnell.  Gentlemen,  I  do  not  be- 
lieve we  want  to  claim  anything  from  the  Gov- 
ernment of  the  United  States  out  there  except 
on  those  lands  where  there  is  an  actual  pursuit 
of  discovery.  It  is  hard  to  determine  just 
where  the  pursuit  of  discovery  commences;  but 
it  has  got  to  be  legitimate  and  continuous.  That 
is  the  line  of  all  of  the  decisions  in  all  of  the 
cases  we  have  had  in  California,  when  a  contest 
has  been  raised  over  these  lands.  The  question 
has  been  whether  a  man  was  continuously  work- 
ing to  the  end  of  making  a  discovery;  whether 
he  was  building  a  pipe  line  to  the  land,  getting 
his  houses  ready,  providing  his  material,  haul- 
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ing  his  machinery  on,  or  whatever  it  might  be 
— in  other  words,  whether  he  was  legitimately 
trying  to  drill  a  well  upon  that  territory  and 
make  his  discovery. 

^'I  do  not  believe  any  of  ns  want  to  tie  up 
these  government  lands  and  hold  them  for  in- 
definite periods  by  making  some  pretense  of 
putting  up  a  derrick  or  putting  up  a  cabin,  or 
anything  of  that  kind.  As  a  practical  man, 
knowing  nothing  about  law,  I  should  say  that 
if  a  provision  is  inserted  in  this  bill  following 
out  the  line  of  those  decisions  and  the  practice 
that  they  have  led  to,  I  believe  it  will  protect 
the  interests  of  those  that  are  expending  money 
in  an  effort  to  make  these  discoveries,  and  that 
any  pretense  to  that  end  will  not  acquire  these 
lands. 

'^Mr.  Smith.  Let  me  ask  you  about  this  a 
little  more  specifically,  because  I  am  anxious  to 
get  further  information  for  my  own  enlighten- 
ment. Conditions  have  changed  a  little  since 
I  had  some  intimate  knowledge  of  oil  develop- 
ment in  California  five  years  ago.  Suppose 
we  pass  the  bill  as  it  is  now  proposed  to  be 
amended,  and  the  President,  on  the  20th  day 
of  June,  issues  his  order  that  ^All  the  vacant 
and  unoccupied  lands  in  townships  29  and  24,' 
say,  ^are  hereby  withdrawn  from  location  and 
entry.'  Then  the  question  will  arise,  ^Was  a 
given  piece  of  land  vacant  and  unoccupied  on 
the  20th  day  of  June?'  Now,  what  will  consti- 
tute the  minimum  proof  that  will  be  necessary? 
Of  course  we  can  understand  the  maximum. 
What  would  constitute,  in  your  mind,  the  mini- 
mum amount  of  effort  on,  we  will  say,  the 
northwest  quarter  of  section  20,  to  show  that 
it  was  occupied  before  the  20th  day  of  June? 
I  think  that  is  the  concrete  case  that  is  pre- 
sented to  us. 
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^^Mr.  Ewing.  Will  you  permit  just  a  sugges- 
tion, Mr.  Smith?  The  question  you  have  asked 
us  is  a  judicial  question.  In  my  judgment,  you 
constitute  a  legislative  body.  When  you  say, 
*  vacant  and  unoccupied,'  you  are  no  longer  in- 
terested in  what  the  courts  may  determine  those 
words  to  mean. 

^^Mr.  Volstead.    I  think  we  are. 

^^Mr.  Smith.     Oh,  yes;  we  are. 

*'Mr.  Pickett.     I  want  to  say  to  you  that  I 
am  very  much  interested  in  knowing  what  the 
courts  are  going  to  say  about  that  before  I  votei 
for  the  legislation.     That  is  the  very  purpose 
of  this  inquiry."     (Page  73.) 

After  these  hearings  and  upon  these  representa- 
tions. Congress  passed  the  Pickett  Act  of  June  25, 
1910.     There  was  a  proviso  in  it,  as  follows: 

'^Provided,  That  the  rights  of  any  person 
who,  at  the  date  of  any  order  of  withdrawal 
heretofore  or  hereafter  made,  is  a  bona  fide 
occupant  or  claimant  of  oil  or  gas  bearing  lands, 
and  who,  at  such  date,  is  in  diligent  prosecution 
of  work  leading  to  discovery  of  oil  or  gas,  shall 
not  be  affected  or  impaired  by  such  order,  so 
long  as  such  occupant  or  claimant  shall  continue 
in  diligent  prosecution  of  said  work." 

It  appears,  therefore,  that  about  eight  months 
after  the  withdrawal  order  of  September  27,  1909, 
a  delegation  of  oil  operators,  a'cting  for  themselves 
and  representing  others,  made  known  to  Congress 
just  what  remedial  legislation  was  required  to  meet 
the  so-called  equities  of  operators,  and  Congress 
responded  by  giving  substantially  the  relief  asked 
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for.  Any  rights  which  the  defendants  in  these 
cases  have  under  the  remedial  legislation  of  the 
25th  of  June,  1910,  are  being  exercised  without  chal- 
lenge by  the  complainant. 

Notwithstanding  all  this,  the  defendants  now 
assert  that  the  action  of  the  Government  in  bringing 
these  suits  against  those  who  are  not  protected  by 
the  Act  of  June  25,  1910,  is  ^^  harsh,  inequitable,  and 
in  bad  faith." 

It  is  now  asserted  that  the  withdrawal  order  of 
the  27th  of  September,  1909,  was  generally  thought 
to  be  void.  It  is  evident,  from  w^hat  was  said  before 
the  Public  Lands  Committee  of  the  House,  that 
there  was  at  that  time  belief  by  some  and  strong 
suspicion  in  the  minds  of  all  the  interested  parties 
that  the  withdrawal  order  would  be  held  to  be  valid. 

The  decision  by  the  Supreme  Court  of  the  United 
States  in  the  Midwest  case,  that  the  withdrawal 
order  of  September  27,  1909,  was  valid,  settles  that 
question  in  favor  of  the  complainant ;  and  those  who 
violated  that  order  of  withdrawal  and  are  not  pro- 
tected by  the  Act  of  June  25,  1910,  have  no  just 
cause  for  complaint  that  the  Government  protests 
against  their  further  trespass  upon  the  public 
domain. 

It  may  be  there  are  a  larger  number  of  people  in 
California  and  Wyoming  who  ceased  to  trespass  on 
the  land,  out  of  respect  for  the  President's  order 
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of  withdrawal  of  September  27,  1909,  than  there 
are  those  who  disregarded  it.  These,  and  the  public 
generally,  are  entitled  to  more  consideration  than 
those  who  have  entered  upon  the  land  after  the 
order  of  withdrawal,  or  who  have  otherwise  violated 
its  terms,  and  are  not  protected  by  the  Pickett  Act. 

It  now  becomes  material  to  inquire  just  what 
benefits  were  conferred  by  the  Pickett  Act  on  those 
who  had  not  discovered  oil  on  the  27th  day  of 
September,  1909,  but  who  were  bona  fide  occupants 
or  claimants  and  were  in  diligent  prosecution  of 
work  leading  to  the  discovery  of  oil  or  gas,  and  who 
have  since  found  oil  or  gas  in  the  withdrawn  lands. 
In  other  words,  it  is  material  now  to  inquire  what 
is  meant  by  the  first  proviso  of  Section  2  of  that 
Act  which  says  that  such  persons  so  claiming  and 
so  operating  shall  not  be  disturbed  in  their  rights 
'^so  long  as  such  occupant  or  claimant  shall  continue 
in  diligent  prosecution  of  said  work."  It  will  be 
noted  that  there  is  no  provision  for  the  patenting 
of  the  lands  upon  which  such  work  is  being  done, 
unless  oil  had  been  discovered  prior  to  the  with- 
drawal. 

If  oil  had  been  discovered  prior  to  the  27th  day  of 
September,  1909,  as  provided  by  the  Act  of  February 
11, 1897,  so  as  to  show  that  the  land  was  more  valuable 
for  petroleum  than  for  any  other  purpose,  the  person 
so  making  the  discovery  would  have  had  the  right  to 
a  patent,  and  such  person  would  not  need  to  invoke 
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the  protection  of  the  Pickett  Act.    In  the  absence  of 
such  a  discovery  no  rights  to  the  lands  existed. 

Who  is  it  then  who  is  referred  to  in  the  first  part 
of  the  proviso  of  the  Pickett  Act,  above  quoted,  in  the 
following  language : 


U^      *      4f 


that  the  rights  of  any  person  at  the 
date  of  any  order  of  withdrawal  heretofore  made 
^  shall  not  be  affected  or  impaired  ^  *  *'"? 


•J5-     -Jf 


The  answer  to  this  question  may  be  found  in  Sec- 
tion 2319,  Revised  Statutes,  which  provides  for  the 
right  to  explore  for  and  purchase  minerals^  as  distin- 
guished from  the  right -to  occupy  and  purchase  the 
land  in  which  the  minerals  are  found.  The  Pickett 
Act  does  not  provide  that  a  person  who  is  in  posses- 
sion of  land,  pursuing  work  leading  to  the  discovery 
of  oil,  when  the  land  is  withdrawn,  acquires  title  to 
the  land  when  petroleum  subsequently  is  discovered. 
It  merely  provides  that  the  rights — which,  it  is  in- 
sisted, embrace  only  the  rights  of  an  explorer  for 
minerals — shall  not  be  affected  so  long  as  such  occu- 
pant or  claimant  shall  continue  in  diligent  prosecu- 
tion of  said  work. 

It  would  seem  to  follow,  therefore,  that  the  persons 
protected  by  the  Pickett  Act  are  those  who  were  in 
prosecution  of  work  leading  to  the  discovery  of  oil 
on  the  27th  of  September,  1909;  and  that  the  time 
during  which  they  were  so  protected  is  the  time  of 
the  continuation  of  such  work.  In  no  event,  however, 
are  rights  conferred  upon  anyone  who  was  not,  on  the 
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27th  day  of  September,  1909,  in  the  diligent  prosecu- 
tion of  work  leading  to  the  discovery  of  oil,  and  who 
did  not  diligently  continue  the  prosecution  of  such 
work. 

Respectfully  submitted, 

T.  W.  Gregoey, 

Attorney  General. 

E.  J.  Justice, 
Special  Assistant  to  the  Attorney  General. 

October  23, 1915. 
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APPENDIX. 


OPINION  OF  U.  S.  DISTRICT  JUDGE 


United  States  of  America, 

Plaintiff, 
vs. 
George  W.  McCutcheon,  Obispo  Oil 
Co.,  et  al., 

Defendants. 

United  States  of  America, 

Plaintiff, 
vs. 
David    Kinsey,    Midway    Field    Oil 
Co.,  et  al., 

Defendants, 

United  States  of  America, 

Plaintiff, 
vs. 
Midland  Oilfields  Co.,  Ltd., 

Defendants, 


Equity  Suit 
No.  A-12 


Equity  Suit 
No.  A-13 


Equity  Suit 

No.  A-30 


Application  is  made  in  each  of  the  above  entitled 
cases  for  the  issuance  of  an  injunction  in  the  nature 
of  a  restrain  of  waste,  and  for  the  appointment  of 
a  receiver  to  take  charge  of  and  operate  the  oil 
wells  situate  upon  the  properties  in  controversy. 
Substantially  the  same  state  of  facts  is  presented 
in  each  case,  and  the  legal  questions  presented  for 
determination  are  essentialh^  similar.  All  are  suits 
to  quiet  the  title  of  the  government  in  and  to  certain 
oil  lands  in  this  State  now  in  the  possession  of  and 
claimed  under  oil  land  locations  by  the  respective 
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defendants.  The  basis  of  the  government's  claim 
in  this  behalf  is  that  the  lands  were  withdrawn 
from  entry  and  location  by  the  government  and 
that  in  consequence  the  entry  of  the  respective  de- 
fendants thereon  has  served  in  no  wise  to  give  them 
any  rights  as  against  the  Oovernment. 

It  will  be  remembered  in  this  connection  that  on 
September  27,  1909,  the  President  of  the  United 
States  issued  his  much  discussed  withdrawal  order, 
temporarily  withdrawing  from  all  forms  of  location, 
settlement,  etc.,  certain  specified  public  lands,  includ- 
ing those  in  controversy  herein,  then  belonging  to 
the  United  States  government;  and,  although  the 
validity  of  this  order  was  challenged  at  every  step 
by  those  interested  in  the  oil  industr}^  it  success- 
fully withstood  every  attack  and  was  finally  and 
definitely  upheld  in  its  every  aspect  by  the  Supreme 
Court  of  the  United  States,  in  tlnited  States  v.  The 
Midivest  Oil  Company,  decided  February  23rd,  1915. 
All  of  the  lands  involved  in  these  cases  were  in- 
cluded within  the  terms  of  the  withdrawal  order. 

In  the  Kinsey  and  Midland  Oilfields  Company 
cases  the  facts  as  alleged  in  the  verified  bills  are 
comparatively  simple.  In  the  KiAsey  case  it  is 
alleged  that  the  plaintiff,  the  United  States  govern- 
ment, now  is,  and  at  all  the  times  mentioned  and 
ever  since  the  Treaty  of  Guadaloupe  Hidalgo  has 
been  the  owner  and  entitled  to  the  immediate  and 
exclusive  possession  and  enjoyment  of  all  of  the 
lands  described  in  the  bill,  and  particularly  all  of 
the  oil,  petroleum,  gas  and  other  mineral  therein 
contained.  That  at  all  times  mentioned  all  such 
lands  have  been  and  now  are  part  of  the  public 
domain,  except  as  withdrawn  and  reserved  from 
entry  as  is  hereinafter  alleged.  That  said  lands  now 
are  and  at  all  times  have  been  oil  and  gas  bearing 
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lands,  containing  rich  deposits  of  petroleum  or 
mineral  oil  and  gas  in  commercially  paying  quan- 
tities, and  at  all  times  said  lands  have  been  and  now 
are  chiefly  valuable  for  the  petroleum  or  mineral 
oil  deposits  therein. 

It  is  then  alleged  that  on  the  fourteenth  day  of 
September,  1908,  the  Secretary  of  the  Interior  duly 
and  regularly  withdrew  and  reserved  the  said  lands 
from  settlement,  entry  or  purchase,  under  the  agri- 
cultural land  laws  of  the  United  States,  for  the 
purpose  of  examining  and  classifying  them.  On 
June  9th,  1909,  the  said  lands  were  duly  and  regu- 
larly classified  by  the  said  Secretary,  as  petroleum 
or  oil  bearing  lands.  On  September  27th,  1909,  the 
President  of  the  United  States,  under  authority 
legally  invested  in  him  so  to  do,  duly  and  regularly 
withdrew  and  reserved  all  of  said  lands  by  the  with- 
drawal order  hereinabove  referred  to.  On  July  2nd, 
1910,  the  President  under  the  authority  specially 
invested  in  him  by  virtue  of  the  provisions  of  the 
Act  of  Congress  approved  June  10th,  1910  (36  Stats. 
847),  duly  and  regularly  ratified,  and  continued  in 
full  force  and  effect  his  order  of  withdrawal  of 
September  27th,  1909,  aforesaid,  and  did  further 
withdraw  and  reserve  all  of  such  lands  from  mineral 
exploration,  occupation,  and  from  all  forms  of  loca- 
tion, settlement,  application,  selection,  etc.,  under 
the  mineral  or  non-mineral  public  land  laws  of 
the  United  States.  That  both  of  said  orders  of 
withdrawal  and  reservation  have  ever  since  their 
respective  dates  been,  and  now  are,  in  full  force 
and  effect. 

It  is  next  alleged  that  there  was  no  petroleum 
or  other  mineral  produced  or  discovered  on  said 
lands  until  long  after  July  10th,  1910,  but  it  was 
first  produced  thereon  on  or  after  March  15th,  1912, 
by  the   Midway   Field   Oil    Company,    one   of   the 
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defendants  named,  and  that  there  was  no  other 
production  by  any  of  the  defendants,  or  any  other 
person,  of  petroleum  or  mineral  oil  or  gas,  or  other 
mineral,  on  said  premises,  until  long  subsequent  to 
March  15th,  1912.  Several  placer  mineral  locations 
upon  said  land  are  then  specifically  referred  to, 
but  speaking  of  them  in  gross,  it  may  be  said  that 
all  of  them  that  were  made  prior  to  September  27th, 
1909,  were  abandoned  by  their  respective  locators, 
and  that  none  of  the  locators  thereof  ever  made  any 
discovery  on  said  lands. 

It  is  alleged  that  on  June  8th,  1910,  the  ^^Blue 
Feather"  mineral  location  was  made  on  said  land, 
and  that  on  June  9th,  1910,  the  ^^ Midway  Mine" 
location  was  made  thereon. 

It  is  also  alleged  that  subsequent  to  the  second 
day  of  July,  1910,  the  United  Midway  Oil  Land 
Company,  claiming  under  and  through  the  said 
^^ Midway  Mine"  location,  entered  upon  said  prop- 
erty, and  that,  thereafter,  the  Midway  Field  Oil 
Company,  as  its  lessee,  entered  upon  said  property 
under  and  by  virtue  of  said  ^'Midw^ay  Mine"  loca- 
tion, and  after  drilling  a  well  upon  said  claim,  made 
a  discovery  of  oil  thereon,  and  proceeded  to  and  are 
now  extracting  from  said  land  large  quantities  of 
petroleum  and  mineral  oil. 

It  is  also  alleged  the  Union  Oil  Company  of  Cali- 
fornia, the  only  other  operator  upon  said  claim, 
entered  thereon  subsequent  to  the  second  day  of 
July,  1910,  and  made  a  discovery  thereon,  and 
effected  a  subsequent  production  of  oil  therefrom. 

It  is  then  alleged  that  no  discovery  of  oil  or 
petroleum  upon  said  premises  has  ever  been  made 
upon  any  part  of  said  land  except  as  is  hereinabove 
set  out;  that  no  A^alid  location  or  entry  of,  or  claim 
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to,  said  land  under  the  public  land  laws,  or  other- 
wise, was  ever  made  by  defendants  or  either  of 
them ;  and  that,  on  the  27th  day  of  September,  1909, 
there  was  no  locator  or  person  in  occupancy  of  the 
said  claim,  as  claimant  or  otherwise,  and  that,  on 
the  2nd  day  of  July,  1910,  there  was  no  person  or 
corporation  in  diligent  prosecution  of  work  leading 
to  the  discovery  of  oil  or  gas  on  said  lands  under 
any  location  or  pretended  location,  or  otherwise. 

It  is  then  alleged  in  apt  language  that  the  defend- 
ants have  no  rights  upon  said  lands;  that  they  are 
trespassers  thereon,  and  are  extracting  oil  and  gas 
therefrom  without  right,  and  to  the  irreparable 
injury  of  the  proprietary  rights  of  the  plaintiff  in 
and  to  the  said  property. 

It  is  also  alleged  that  the  value  of  the  lands 
referred  to  exceeds  one  million  dollars. 

In  the  Midland  Oilfields  Compan}^  case,  the  bill 
of  complaint  in  which  was  filed  March  30th  of  this 
year,  with  reference  to  the  particular  matters  in 
controversy,  it  is  alleged  that  the  President  made 
the  withdrawal  order  of  September  27th,  1909,  here- 
inabove referred  to  including  the  lands  in  contro- 
versy in  the  suit,  and  that  notwithstanding  such 
order,  and  in  violation  of  the  proprietary  right  of 
the  plaintiff,  and  of  the  lawful  orders  and  proclama- 
tions of  the  President,  and  particularly  in  violation 
of  the  aforesaid  withdrawal  order,  the  defendants 
named,  entered  upon  the  premises  in  controversy 
long  subsequent  to  the  said  27th  day  of  September, 
1909,  but  that  some  time  after  the  year  1910,  one 
of  the  defendants  discovered  petroleum  on  said 
lands,  has  since  produced  and  caused  to  be  produced 
large  quantities  thereof,  and  threatens  to  continue 
the  extraction  and  sale  of  the  same. 
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It  is  then  alleged  that  none  of  the  defendants  or 
any  other  person  was  bona  fide  occupant  or  claim- 
ant of  said  land  and  in  the  diligent  prosecution  of 
work  leading  to  the  discovery  of  oil  or  gas  on  Sep- 
tember 27th,  1909. 

It  is  alleged  that  the  value  of  the  lands  in  con- 
troversy in  this  suit  exceeds  five  hundred  thousand 
dollars. 

General  allegations  are  made  in  all  the  complaints 
that  the  defendants  in  possession  and  engaged  in 
producing  oil  from  the  respective  properties,  in- 
volved, are  actually  extracting  oil  therefrom  in 
large  quantities,  and  converting  the  same  to  their 
own  use;  that  defendants  threaten  to  continue  so 
to  operate  said  properties  and  othermse  commit 
waste  and  trespass  upon  the  lands  of  right  belong- 
ing to  plaintiff,  to  its  irreparable  injury  and  in 
violation  of  its  settled  policies  with  respect  to  the 
conservation  of  its  petroleum  deposits. 

It  will  be  observed  that  in  both  of  the  cases  last 
hereinabove  referred  to,  the  initiation  of  the  rights 
of  the  defendants  upon  the  lands  in  controversy 
occurred  subsequent  to  the  date  of  the  Presidential 
withdrawal  order  of  September  27th,  1909. 


Referring  to  the  facts  pleaded  as  affecting  de- 
fendants' rights  under  the  withdrawal  order,  it  may 
be  stated  generally  that  no  discovery  of  oil  was 
made  on  the  property  involved  in  the  McCutcheon 
case  prior  to  June  6th,  1910,  at  which  date  a  dis- 
covery was  made,  and  oil  and  gas  were  produced 
by  defendant  Pacific  Midway  Oil  Company.  This 
discovery  and  production  of  oil  was  made  under 
and  pursuant  to   an  oil   placer  location   upon   the 
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premises  in  question,  of  date  February  12th,  1909, 
or  possibly  prior  thereto.  Under  that  location  the 
Obispo  Oil  Company,  as  assignee  of  the  locators  of 
the  land  in  controversy,  entered  upon  the  lands  on 
or  about  March  1st,  1909,  and  began  active  opera- 
tions in  the  matter  of  drilling  for  oil.  After  a  well 
had  been  drilled  several  hundred  feet  it  was  found 
impossible  to  continue  the  operations  thereat,  where- 
upon the  rig  was  moved,  and  a  new  well  was  started. 
Thereupon  a  second  well  was  drilled  to  a  depth  of 
almost  five  hundred  feet,  when,  some  time  during 
the  month  of  July,  1909,  the  company  having  ex- 
hausted all  of  its  available  funds,  the  work  was  dis- 
continued. On  August  31st,  1909,  the  committee 
appointed  by  the  stockholders  of  the  company  at  a 
meeting  held  on  the  30th  day  of  July,  reported  that 
on  August  5th  they  had  visited  Maricopa  and  had 
secured  an  agreement  from  the  McCutchen  brothers 
(the  original  locators  hereinabove  referred  to)  that 
the  company  might  have  an  extension  of  ninety  days 
during  which  to  make  arrangements  to  continue 
drilling  operations.  The  committee  further  reported 
that  they  had  discharged  the  employees,  had  shut 
down  the  well,  and  left  the  properties  in  charge  of 
a  keeper  at  a  salary  of  $65  for  the  balance  of  the 
month  of  August.  Some  time  in  September  a  house 
on  the  land  was  occupied  by  a  care-taker,  who  con- 
tinued thereon,  withou.t  salary,  until  March  1st, 
1910.  The  Obispo  Company  never  resumed  work 
on  the  claim.  Some  time  during  the  latter  part  of 
February  following,  the  Pacific  Midway  Oil  Com- 
pany, as  an  assignee  or  successor  in  interest  of  the 
Obispo  Oil  Company,  began  operations  on  the 
property. 

The  two  old  wells  hereinabove  referred  to  were 
examined  by  the  Pacific  Midway  Company  and  after 
some  experimentation  were  found  unserviceable, 
whereupon  the  drilling  rig  was  moved  and  a  third 
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and  entirely  new  well  started.  This  was  in  March, 
1910.  The  work  was  pushed  forward  with  diligence 
and  a  discovery  of  oil  was  made  by  the  medium  of 
such  well  on  June  5,  1910.  Thereafter  other  com- 
panies, referred  to  in  Judge  Dooling's  opinion,  went 
upon  the  property  and  after  some  large  expenditures 
of  money  produced  oil  in  paying  quantities.  In  this 
connection  it  may  be  suggested  that  upon  the  refusal 
by  the  land  office,  as  hereinabove  referred  to,  to 
issue  a  patent  to  the  Pacific  Midway  Oil  Company, 
an  opinion  was  rendered  and  from  such  opinion, 
containing  a  statement  of  the  facts  involved,  the 
foregoing  summary  has  been  taken.  This  I  do,  not 
that  I  feel  that  the  Court  is  bound,  in  this  proceed- 
ing, by  the  finding  of  fact  of  the  land  department 
of  the  government,  but  because  of  my  belief  that 
the  facts  as  stated  in  said  opinion  are  in  accordance 
with  the  truth  of  the  controversy. 

With  reference  to  the  situation  existing  on  the 
date  of  the  Presidential  withdrawal  order  of  Sep- 
tember, 1909,  it  may  be  said,  that  in  addition  to  the 
facts  as  stated  by  the  Commissioner  of  the  General 
Land  Office  in  his  opinion,  one  of  counsel  for  the 
defendants  in  his  brief  says:  ''The  caretaker  had 
been  in  the  employ  of  the  Obispo  Oil  Company  and 
was  then  working  on  an  adjoining  piece  of  prop- 
erty, and  lived,  with  his  family,  on  this  property, 
rent  free,  and  with  the  assurance  of  further  employ- 
ment when  operations  should  be  resumed."  Another 
counsel,  in  the  brief  used  before  the  land  depart- 
ment and  also  presented  to  the  Court  herein  for  its 
consideration,  said  with  reference  to  the  transaction 
occurring  on  or  about  the  date  of  the  withdrawal 
order:  ''The  continued  active  operations  of  the 
Obispo  Company  embraced  a  period  from  February, 
1909,  to  August  5th.  During  this  period  they  drilled 
well  No.  1  to  a  depth  of  five  hundred  feet,  when 
they  encountered  shift  boulders  which  crushed  the 
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pipe.  Then  they  moved  the  rig  a  short  distance  away 
and  started  drilling.  In  this  they  reached  a  depth 
of  470  feet,  when  operations  were  suspended — 
August  5th,  1909 — by  reason  of  financial  difficulties. 
On  this  date  a  committee  of  stockholders  of  the 
Obispo  Company  visited  the  ground.  Up  to  this 
time  there  had  been  expended  by  the  Obispo  Com- 
pany somewhere  between  fifteen  thousand  and  eigh- 
teen thousand  dollars  on  this  venture.  The  com- 
mittee ordered  the  operations  stopped,  put  Watter- 
son,  one  of  the  drillers,  in  charge  to  take  care  of 
the  property  at  a  salary  of  $65  per  month,  and 
secured  from  McCutchen  brothers,  by  Vf.  C.  Mc- 
Cutchen,  an  agreement  permitting  a  suspension  of 
drilling  for  ninety  days.  ""^  "^  ^  At  this  time  and 
subsequent  to  September  10th,  1909,  a  man  by  the 
name  of  May  and  his  wife  moved  into  the  house 
on  the  quarter  at  the  instigation  of  the  Obispo  Com- 
pany to  hold  possession  of  the  property.  Watterson, 
who  had  been  employed  by  the  committee  of  the 
Obispo  stockholders,  left  about  September  9th.  The 
Mays  were  simply  holding  possession  by  residence  on 
the  ground,  but  were  not  paid  employees.  May  was 
subsequently  employed  when  operations  were  re- 
sumed by  the  Pacific  Midway."  ^  ^  ^  ^^It  is  con- 
ceded that  between  Au.gust  5th,  1909,  and  until 
operations  were  resumed  by  the  Pacific  Midway  in 
February,  1910,  that  there  was  no  active  drilling 
upon  the  property.  From  August  5th  until  Septem- 
ber 10th,  1909,  Watterson  was  in  possession  as  an 
employee  of  the  Obispo.  Thereafter  May  and  his 
wife  moved  in  for  the  purpose  of  holding  possession. 
No  salary  was  paid  them,  but  they  entered  into 
possession  simply  to  hold  it  for  the  Obispo  Com- 
pany/'    (Italics  mine.) 

By  a  reference  to  the  decision  of  the  Supreme 
Court  in  the  Midwest  case,  supra,  it  will  be  observed 
that  though  the  Presidential  order  of  withdrawal 
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of  September  27th,  1909,  purported  to  withdraw 
from  all  forms  of  location  or  settlement  under  the 
mineral  or  non-mineral  public  land  laws,  all  the 
public  lands  specifically  referred  to  in  the  lists 
accompanying  the  withdrawal  order,  yet  this  im- 
portant exception  was  engrafted  upon  that  order, 
viz:  ^^All  locations  or  claims  existing  and  valid  on 
this  date  may  proceed  to  entry  in  the  usual  manner 
after  filing,  investigation  and  examination."  (Italics 
mine.)  It  is  obvious  that  it  was  not  and  could  not 
have  been  the  intention  of  the  President,  acting  for 
and  in  behalf  of  his  principal  the  United  States 
government,  to  except  from  the  operation  of  the 
withdrawal  order  all  claims  or  locations  that  might 
then  be  subsisting  upon  lands  included  within  such 
order.  Special  pains  were  taken  to  indicate  that 
the  intention  of  the  executive  was  that  onlv  '' valid' ^ 
locations  or  claims  were  to  be  excepted  from  the 
general  operation  of  the  withdrawal  order.  In  order 
to  ascertain  the  extent  of  this  exception  it  is  neces- 
sary to  define  what,  under  the  law,  and  within  the 
meaning  and  true  intent  of  the  Presidential  action, 
constitute  a  ^^ valid''  location  or  claim.  In  this  be- 
half it  should  be  remembered  that  '^ valid"  is  defined 
as  ^^good  or  sufficient  in  point  of  law;  efficacious; 
incapable  of  being  rightfully  overthrown  or  set 
aside;  sustainable  and  effective  in  law,  as  distin- 
guishable from  that  which  exists  or  took  place  in 
fact  or  appearance,  but  has  not  the  requisite  to 
entitle  it  to  be  recognized  and  enforced  by  law." 
(Cent.  Diet.) 

What  constitutes  a  ^S^alid"  mineral  oil  location, 
one  *^ sustainable  and  effective  in  law"  is  very  suc- 
cinctly stated  by  the  Supreme  Court  of  California 
in  McLemore  v.  Express  Oil  Company,  168  Cal.  559, 
p.  561  et  seq.  It  is  therein  stated:  ''The  principle 
has  become  axiomatic  that  discovery  and  appropri- 
ation are  the  source  of  title  to  mining  claims,  and 
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that  assessment  or  development  work  is  the  condi- 
tion of  their  continued  possession.  But  this  rule 
applies  only  when  the  location  is  valid  and  complete. 
And  a  location  is  valid  and  complete  only  when, 
after  compliance  with  other  requirements,  a  dis- 
covery of  valuable  minerals  in  place  has  been  made. 
In  the  cause  of  ordinary  minerals  little  or  no  diffi- 
culty has  been  experienced  by  the  courts  in  this 
matter.  In  practice,  the  miner  went  upon  the  public 
domain,  and,  before  he  took  the  trouble  to  stake 
his  claim  and  post  and  record  his  notice  he  made 
discovery.  The  staking  of  the  boundaries  of  the 
claim  and  the  posting  of  notice  follows  such 
discovery.  When,  however.  Congress  enacted  that 
locations  could  and  should  be  made  of  public  lands 
containing  petroleum  or  other  mineral  oils  under 
the  laws  relating  to  placer  mining  claims  (Act  Feb. 
11,  1897,  29  Stats,  at  Large,  ch.  '216,  p.  526;  U.  S. 
Comp.  Stats.  1901,  p.  1435),  the  courts  were  at  once 
confronted  with  serious  difficulty  in  their  endeavor 
to  obey  the  congressional  mandate,  and  fit  the  placer 
mining  laws  to  the  exigencies  of  oil  locations  which, 
in  their  nature,  were  radically  dissimilar.  Thus,  it 
is  well  established,  that  the  sole  power  of  disposi- 
tion and  control  of  the  public  lands  being  vested  by 
the  constitution  of  the  United  States  on  Congress 
(Const.  U.  S.,  art.  IV,  sec.  3),  Congress  could  at 
any  time  change  its  policy  in  regard  to  those  lands 
so  long  as  vested  rights  were  not  impaired.  It  was 
fully  established  also  that  a  qualified  person,  who 
had  made  a  valid  location  upon  a  part  of  the  public 
mineral  domain  (which  valid  location  always,  of 
course,  includes  discovery),  acquired  vested  rights, 
which  no  change  in  congressional  policy  could  affect 
or  impair,  but  per  contra,  that  a  change  in  poUci/ 
could  impair  the  rights  of  one  upon  the  public  do- 
main ivho  had  not  acquired  a  valid  location.  As 
has  been  saidj  in  the  case  of  other  minerals,  dis- 
covery preceded  the  demarkation  of  the  boundaries, 
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the  posting  and  recording  of  the  notice.  In  the 
case  of  oil,  discovery,  in  tlie  very  nature  of  things, 
v^ould  rarely  or  never  be  made  except  at  the  end  of 
much  time  and  after  the  expenditure  of  much 
money,  the  discovery  of  oil  involving  the  erection 
of  a  derrick,  the  installation  of  machinery  and  the 
laborious  drilling  of  a  well,  frequently  to  the  depth 
of  three  thousand  feet  or  more.  If,  therefore,  the 
placer  mining  laws,  which  were  declared  by  Con- 
gress to  be  the  only  laws  under  which  oil  locations 
could  be  established,  were  to  be  made  of  any  prac- 
tical benefit  to  the  oil  locator,  it  must  be  by  per- 
mitting him  to  mark  the  boundaries  of  his  location 
and  post  and  record  his  notice,  and  hy  protecting 
him  in  possession  while  he  was  with  diligence  prose- 
ciiting  the  labor  of  digging  his  well  to  determine 
whether  or  not  a  discovery  could  be  made.  So  it 
was  held  by  the  Federal  Courts,  by  the  courts  of 
some  of  the  other  States,  and  by  this  court  in  Miller 
V.  Chrisman,  140  Cal.  447  (98.  Am.  St.  Rep.  63,  73 
Pac.  1084,  74  Pac.  444),  to  the  following  effect: 
'^One  who  thus  in  good  faith  makes  his  location, 
remains  in  possession  and  with  due  diligence  prose- 
cutes his  work  toward  a  discovery,  is  fully  protected 
against  all  forms  of  forcible,  fraudulent,  surrepti- 
tious, or  clandestine  entries  and  intrusions  upon  his 
possession.  Such  entry  must  be  always  peaceable, 
open  and  above  board,  and  made  in  good  faith,  or 
no  right  can  be  founded  upon  it.  {Weed  v.  Snook, 
144  Cal.  439  (77  Pac.  1023)  ;  Cosmos  etc.  Co.  v.  Gray 
Eagle  Oil  Co.,  104  Fed.  20,  112  Fed.  4,  (50  C.  C.  A. 
79)  ;  190  U.  S.  301  (23  Sup.  Ct.  692)  ;  Whiting  v. 
Straup,  17  Wyo.  1  (129  Am.  St.  Rep.  1093,  95  Pac. 
849)  ;  Moffatt  v.  Bine  River  etc.  Co.,  33  Colo.  142 
(80  Pac.  139).  But  it  is  always  to  be  borne  in 
mind  that  until  the  perfection  of  the  inchoate  and 
incomplete  location  by  discovery,  the  locator  has, 
first,  no  vested  rights  which  Congress  is  obliged  to 
recognize.     So  that  Congress  may  change  its  policy 
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in  regard  to  the  lands  to  the  extent  even  of  exclud- 
ing therefrom  the  diligent  operator  who  has  not 
made  discovery.  However  inequitable  such  a  pro- 
ceeding might  be,  it  in  no  way  would  be  illegal  ^  "  '^ 
What  the  attempting  locator  has,  is  the  right  to 
continue  in  possession,  undisturbed  by  any  form  of 
hostile  or  clandestine  entry,  wliile  lie  is  diligently 
prosecuting  his  tvork  to  a  discovery.  This  diligent 
prosecution  of  the  work  of  discovery  does  not  mean 
the  doing  of  assessment  work.  It  does  not  mean  the 
pursuit  of  capital  to  prosecute  the  work.  It  does 
not  mean  any  attempted  holding,  by  cabin,  lumber 
pile  or  unused  brick.  It  means  the  diligent  continu- 
ous prosecution  of  the  work,  with  the  expenditure 
of  whatever  money  may  be  necessary  to  the  end  in 
view/'  (Italics  mine.) 

The  gist  of  this  decision,  as  I  read  it,  is  that  after 
entry,  and  the  initiation  of  the  mineral  placer  claim 
by  the  oil  locator,  he  has  no  vested  right  as  against 
the  government  until  he  makes  a  discovery  of  oil 
upon  the  lands  in  question.  In  other  words,  the 
posting  or  recording  of  his  oil  placer  claims  gives 
him  no  rights  as  against  the  government  until  by 
discovery  of  oil  it  is  made  apparent  that  the  land 
is  in  truth  and  in  fact  mineral  land  and  subject  to 
location  under  the  mineral  law.  Having,  however, 
initiated  his  claim,  by  the  posting  of  his  notices,  he 
is  protected  as  against  third  persons,  as  long  as  he 
*' remains  in  possession  and  with  due  diligence  prose- 
cutes his  claim  toward  a  discovery."  As  long  as  he 
thus  conducts  himself,  though  as  against  the  govern- 
ment he  has  no  vested  rights,  nevertheless,  he  has 
rights  which  ought  to  be  by  all  parties  respected. 

And,  in  this  spirit,  all  locators  who  were  thus 
conducting  themselves  at  the  time  of  the  m.aking  of 
the  withdrawal  order,  had  their  rights  respected  by 
the  President  by  the  exception  contained  therein, 
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and  hereinabove  referred  to.  That  is  to  say,  on  the 
date  that  the  withdrawal  order  was  made,  if  any 
locator  was  then  on  withdrawn  lands,  in  possession, 
and  was  ^Svith  due  diligence"  prosecuting  his  work 
toward  a  discovery  of  oil,  by  the  express  provisions 
of  the  withdrawal  order,  it  did  not  affect  him,  lie 
had  a  ^^ valid"  location,  and  he  could,  despite  the 
general  terms  of  the  order,  '' proceed  to  entry  in 
the  usual  manner,"  that  is,  proceed  to  a  discovery 
and  thereby  perfect  his  right  to  the  mineral  claim. 
If,  however,  at  the  date  of  the  withdrawal  order 
such  locator  was  not  in  possession,  or  was  not  with 
^^due  diligence"  prosecuting  his  work  toward  a  dis- 
covery, then  he  had  no  ^^ valid"  location,  and  in 
virtue  of  the  efficacy  of  the  withdrawal  order  as  an 
act  of  a  duly  authorized  agent  of  the  United  States 
government  in  that  behalf,  the  order  served  to  with- 
draw from  further  entry,  location,  settlement,  or 
other  disposal,  the  land  so  claimed  by  such  locator. 
Furthermore,  if,  notwithstanding  such  situati(^u, 
such  locator,  conceiving  the  withdrawal  order  to  be 
entirely  invalid,  thereafter  began  or  resumed  opei'a- 
tions  looking  to  a  discovery  of  oil  upon  his  claims, 
he  was  met  by  the  terms  of  the  order  itself  to  the 
effect  that  the  land  was  no  longer  open  to  entry  or 
claim,  and  that,  as  between  him  and  the  government, 
all  subsequent  efforts  of  his  could  not  serve  to  divest 
the  government  of  its  proprietary  title  therein. 

The  Supreme  Court  having  determined,  after  most 
careful  consideration,  that  the  withdrawal  order  in 
question  was  valid  in  its  every  aspect,  and  effectual 
as  serving  to  withdraw  from  entry  or  settlement  the 
public  lands  referred  to  therein,  it  indubitably  fol- 
lows that  any  entry  made  or  claim  initiated  upon 
such  land  so  withdrawn  subsequent  to  the  date  of 
such  withdrawal  order,  and  while  the  same  was  in 
full  force  and  effect,  would  be  void  and  futile  as 
against  the  proprietary  rights  of  the  United  States 
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government.  If  discoveries  of  oil  were  made  subse- 
quent to  the  withdrawal  order  in  virtue  of  claims 
initiated,  however,  prior  thereto,  and  if  at  the  time 
of  the  making  of  such  order  the  locators  of  their 
successors  were  in  occupation  of  the  property 
claimed,  and  were  at  that  time  diligently  engaged  in 
the  prosecution  of  the  work  looking  to  a  discovery 
of  oil  therein  they  would  be  protected  in  their  rights 
by  the  express  terms  of  the  withdrawal  order  itself. 
If  they  were  not  so  engaged  with  diligence  in  en- 
deavoring to  effect  a  discovery  of  oil,  then  their 
rights  would  be  no  greater  than,  or  different  from, 
the  rights  of  one  who  might  have  entered  upon  with- 
drawn lands  subsequent  to  the  date  of  the  Presi- 
dential order,  and  as  to  such  an  one  the  Supreme 
Court  has  said  in  the  Midwest  case  that  his  rights 
were  nil. 

In  the  Midwest  case,  with  respect  to  the  validity 
of  the  withdrawal  order,  and  as  its  ultimate  con- 
clusion thereon,  the  Supreme  Court  said:  ^'The  long 
continued  practice  of  acquiescence  in  Congress,  as 
well  as  the  decisions  of  the  Court  all  show  that  the 
President  had  the  power  to  make  the  order.  And 
as  was  said  in  Welsey  v.  Chapnian,  101  U.  S.  769, 
the  ^tvitkdrawal  would  be  sufficient  to  defeat  a 
settlement  *  *  ^  while  the  order  was  in  force/  '' 
In  this  connection  it  might  be  well  to  observe  that 
the  order  remained  in  force  until  some  congressional 
action  or  some  other  executive,  action  annulled  it. 
No  congressional  action  was  ever  had  in  that  behalf 
(Midwest  Oil  case,  supra),  and  no  executive  action, 
except  in  so  far  as  the  withdrawal  order  of  July, 
1910,  served  to  ratify  it. 

The  claim  seems  to  be  made,  and  if  I  understand 
the  opinion  of  the  Land  Department  aright,  is  given 
recognition  therein,  that  the  scope  or  comprehensive- 
ness of  the  withdrawal  order  of  September,  1909, 
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was  in  some  wise  affected  or  enlarged  by  the  so- 
called  Pickett  Act,  passed  June  25tli,  1910.  (36 
Stat.  847.)  The  Supreme  Court  in  the  Midwest 
case,  supra,  held  that  there  was  nothing  in  that  Act 
**  indicating  the  slightest  intent  to  repudiate  the 
withdrawals  already  made  under  the  executive  order 
of  September,  1909."  The  Court  also  said  that  ^^the 
legislative  history  of  the  statute  shows  that  there 
was  no  such  intention  and  no  purpose  to  make  the 
Act  retroactive  or  to  disaffirm  what  the  agent  in 
charge  had  already  done." 

It  would  seem  to  me  that  since  the  Act  in  question 
was  passed  some  months  after  the  promulgation  of 
the  executive  order,  and  it  having  been  held  by  the 
Supreme  Court  not  to  have  been  in  any  degree  an 
impairment  of  that  order,  the  conclusion  ought  to 
follow  that  the  Act  in  no  wise  or  at  all  affects  the 
scope  or  purpose  of  the  order.  If  it  have  any  effect 
all,  however,  it  is,  in  my  judgment,  in  support  of 
the  conclusions  hereinabove  announced  by  me  with 
respect  to  the  general  effect  of  the  withdrawal  order : 
this  follows  because  by  the  terms  of  the  Act  itself 
it  is  provided  that  ^'tlie  rights  of  any  person  who, 
at  the  date  of  any  order  of  withdrawal  heretofore 
*  *  *  made,  is  a  bona  fide  occupant  or  claimant  of 
oil  or  gas  bearing  lands,  and  who,  at  such  date,  is 
in  diligent  prosecution  of  work  leading  to  discovery 
of  oil  or  gas,  shall  not  be  affected  or  impaired  by 
such  order,  so  long  as  such  occupant  or  claimant 
shall  continue  in  diligent  prosecution  of  said  work/' 
(Italics  mine.)  If  this  provision  amounts  to  any- 
thing at  all  it  is  tantamount  to  a  declaration  on  the 
part  of  Congress  itself  to  the  effect  that  one  who 
would  claim  the  benefit  of  a  location  initiated 
previous  to  the  promulgation  of  the  withdrawal 
order  but  not  followed  by  a  discovery  until  after  the 
order,  must  have  been,  at  the  date  of  the  withdrawal 
order,  in  diligent  prosecution  of  work  leading  to  a 
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discovery  of  oil,  and  must  have  continued  in 
such  diligent  prosecution  until  a  discovery  was 
effectuated. 

If  I  am  correct  in  my  views  of  the  law  as  herein- 
above declared,  the  claims  of  the  defendants  in  the 
Kinsey  and  Midland  Oilfields  Company  cases,  hav- 
ing been  initiated  subsequent  to  the  promulgation 
of  the  withdrawal  order  of  1909,  have  no  force  or 
validity  as  against  the  holder  of  the  paramount  title, 
the  government,  and  defendants'  intrusion  into,  and 
trespass  upon,  the  lands  covered  by  such  claims, 
stand  without  warrant ;  in  consequence  their  further 
waste  thereof  should  be  enjoined,  and  the  operation 
of  the  oil  properties  thereon  should  be  committed 
to  the  hands  of  a  receiver  of  this  Court  pending  a 
final  judgment  quieting  complainant's  title  thereto. 

With  respect  to  the  questions  involved  in  the 
McCutchen  case  I  find  much  greater  difficulty  in 
arriving  at  a  conclusion  satisfactory  to  m^^self.  I 
am  persuaded  that  if  under  the  law  as  stated,  the 
Obispo  Company  had  not  a  ^S^alid"  location  at  the 
date  of  the  withdrawal  order  of  1909,  then  the  sub- 
sequent efforts  of  their  successors  and  assignees 
could  not  and  should  not  be  permitted  to  create  a 
title  to,  or  valid  claim  upon,  withdrawn  land.  The 
real  difficulty  in  the  case,  in  this  behalf,  centers 
around  a  determination  of  the  question  as  to  whether 
or  not  the  Obispo  Company  was  ^^with  due  dili- 
gence" prosecuting  its  work  toward  a  discovery  of 
oil  on  its  placer  claim  at  the  time  of  the  promulga- 
tion of  the  withdrawal  order.  The  Land  Depart- 
ment, in  the  opinion  hereinbefore  referred  to,  has 
held  that  it  was  not  prosecuting  its  work  with  due 
diligence  at  that  time  and  that  in  consequence  its 
claim  was  not  valid.  This  conclusion  of  that  depart- 
ment, confessedly,  is  not  binding  upon  the  Court 
and  perhaps  it  ought  not  to  be  at  all  persuasive 
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with  it.  After  a  very  careful  consideration  of  the 
facts,  however,  as  adduced  from  the  record,  and  as 
admitted  by  counsel,  and  indicated  hereinabove,  I 
can  come  to  no  other  conclusion  than  that  the  Obispo 
Oil  Company  was  not  prosecuting  its  work  toward  a 
discovery  of  oil  with  due  or  even  any  diligence  at 
the  time  of  the  withdrawal  of  its  land. 

Recurring  to  the  facts  in  the  case,  it  will  be  re- 
membered that  the  Company,  because  of  a  visit  of 
its  stockholders  to  the  ground,  and  because  all  of  its 
available  funds  were   exJtausted,   discontinued  and 
actually  ceased  work  looking  to  a  discovery  of  oil, 
on  or  before  the  5th  day  of  August,  1909,  almost  60 
days  previous  to  the  promulgation  of  the  withdrawal 
order.     It  thereupon  secured  an  extension  of  time 
under  its  contract  with  the  original  locators  of  the 
land,  within  which  it  might  delay  a  resumption  of 
operations.     This  extension  of  time  lasted  until  No- 
vember 5th,  1909,  but  nothing  was  done  on  the  prop- 
erty at  that  time  nor  until  more  than  three  months 
thereafter.     It  further  appears  that  the  committee 
of  stockholders  discharged  the  employees  and  left  the 
property  in  charge  of  a  keeper  under  salary  for  a 
very  short  time.     Thereafter  a  man,  working  on  an 
adjoining  piece  of  property,  at  the  instigation  of 
the  Obispo  Oil  Company,  moved  onto  the  property 
and  lived  there,  I'ent  free,  '^simply  to  hold  it  for  the 
Obispo    Company. '^     Upon   this   state    of   facts   it 
would  seem  to  me  as  if  the  Court,  upon  the  trial, 
would  be  compelled,  indubitably,  to  indulge  in  the 
conclusion  as  a  matter  of  law  that  no  due  diligence 
looking  to  a  discovery  of  oil  upon  the  property  was 
evident,  either  at  the  date  of  the  withdrawal  order 
or  for  some  months  subsequent  thereto.  (McLemore  v. 
Express  Oil  Company ^  158  Cal.  559;  Borgtvardt  v. 
McKittrick  Oil  Company,  164  Cal.  650;  OpJ/ir  Silver 
Mining  Company  v.  Carpenter,  4  Nev.  534.) 
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The  point  is  made  and  urged  with  much  force  that 
it  should  not  be  held  that  the  Obispo  Company  was 
lacking  in  diligence  at  the  date  of  the  withdrawal 
order,  because  they  had  theretofore  expended  a  sum 
of  approximately  twenty  thousand  dollars  in  an  en- 
deavor to  make  a  discovery  of  oil  on  the  lands  in 
question,  and  it  is  apparently  insisted  that  that  ex- 
penditure in  itself,  is  amply  sufficient  to  refute  the 
claim  of  a  want  of  diligence.  It  should  be  remem- 
bered, however,  with  respect  to  this,  that  under  the 
facts  shown,  all  efforts  made  by  the  Obispo  Com- 
pany in  connection  with  the  expenditure  mentioned, 
were  fruitless  and  the  wells  attempted  to  be  sunk 
through  such  expenditure  have  actually,  ever  since 
on  or  about  the  5th  day  of  August,  1909,  been  aban- 
doned, and  if  the  defendants  were  given  a  clear  title 
to  all  the  land  in  question  at  this  time,  the  expendi- 
tures made  and  relied  upon  herein  by  the  Obispo 
Company  would  still  constitute  a  false  factor  in 
their  claim  of  title,  because  no  muniment  thereof 
would  rest  upon  such  expenditures.  In  other  words, 
no  discovery  of  oil  at  any  time  upon  the  premises  in 
controversy  in  the  McCutchen  case  was  made 
through,  or  by  means  of,  or  at  a  place  developed  by, 
the  monies  laid  out  by  the  Obispo  Company.  When 
the  Pacific  Midway  Oil  Company,  in  the  latter  part 
of  February  1910,  took  over  the  rights  of  the  Obispo 
Company  and  entered  upon  its  property,  it  exam- 
ined the  wells  theretofore  sought  to  be  sunk  to  the 
oil  sands  by  the  Obispo  Company,  but  found  them 
upon  such  examinations  wholly  unserviceable,  and  ac- 
tually sunk  the  wells  which  resulted  in  the  discovery 
of  oil,  at  a  different  place.  In  this  wise  it  may  be 
said,  as  I  view  the  situation,  that  the  expenditures 
of  the  Obispo  Company  as  heretofore  indicated,  con- 
tributed in  no  degree  or  respect  to  the  discovery  of 
oil,  and  should  not  now  be  held  as  evidence  of  due 
diligence  at  the  time  of  the  withdrawal  order. 
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In  somewhat  similar  vein  it  is  also  urged  that 
it  would  be  highly  inequitable,  now,  for  the  govern- 
ment to  retake  the  title,  so  to  speak,  of  these  lands, 
after  the  defendant  companies  have  gone  upon  them 
and  made  the  expenditures  of  hundreds  of  thou- 
sands of  dollars  in  the  prosecution  of  work  leading 
to  a  discovery  and  extracting  of  oil  shown  here  by 
the  facts.  The  simple  and  sufficient  answer,  how- 
ever, to  this  contention  is  that  all  of  these  defend- 
ants went  upon  these  lands  at  a  time  when  they 
knew  that  they  had  been  withdrawn  from  entry  and 
settlement  by  order  of  the  President  of  the  United 
States.  If  they  relied  upon  a  claim  initiated  pre- 
viously to  such  withdrawal,  it  was  their  bounden 
duty,  under  the  circumstances,  to  investigate  and 
consider  whether  or  not  such  claim  was  ''valid"  and 
therefore  within  the  protective  provisions  of  the 
executive  order.  What  they  did,  then,  in  that  state 
of  the  case  and  in  disreQ:ard  of  their  dutv  to  invest!- 
gate,  they  must  be  held,  and  held  rightly,  to  have 
done  at  their  own  risk.  That  they  misconceived  the 
law  and  determined  in  their  own  minds  that  the 
withdrawal  order  of  1909  was  invalid,  does  not 
suffice,  in  the  judgment  of  this  Court,  to  secure  for 
them  any  rights  because  of  the  expenditure  made 
under  such  misconception.  The  Government  of  the 
United  States  did  nothing  to  lead  them  to  believe 
that  the  withdrawal  order  was  invalid,  and  to  hold 
that  a  party  may  deliberately  refuse  to  recognize  a 
valid  executive  order  and  thereby  and  because  of 
such  refusal  profit  himself,  is  to  put  at  once  a  prem- 
ium upon  disregard  of  law  and  constituted  author- 
ity, and  make  it  the  rightful  privilege  of  every  one 
to  misconceive  and  disregard  the  law  if  in  so  doing 
he  will  thereby  advantage  himself.  I  can  not  be- 
lieve such  to  be  a  safe  or  salutary  rule,  and  in  con- 
sequence feel  that  there  are  no  equities  of  any  sort 
or  nature  inuring  to  the  benefit  of  those  who  now 
claim  rights  in  these  public  lands  merely  because 
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of  their  disregard  of  the  Presidential  order  of  with- 
drawal thereof,  and  of  their  financial  ability  and 
willingness  thereafter  to  prosecute  to  a  successful 
conclusion  a  discovery  of  minerals  thereon. 

The  contention  is  urged  in  the  McCutchen  case 
that  a  receiver  should  not  at  this  time  be  appointed 
because  of  the  fact  that  Judge  Dooling  has  hereto- 
fore refused  to  make  such  appointment,  and  the 
claim  is  made  that  there  is  no  change  in  the  situa- 
tion now  from  what  it  was  at  the  time  of  the  action 
of  Judge  Dooling.  Waiving  all  other  considerations, 
however,  it  may  be  said  that  the  last  premise  is  not 
well  taken.  There  are  two  changes  in  respect  of  the 
situation  differentiating  it  from  that  contemplated 
by  Judge  Dooling.  In  the  first  place,  the  withdrawal 
order  which  Judge  Dooling  held  to  be  invalid  had 
since  been  declared  entirely  valid  by  the  highest 
court  in  the  land.  In  the  second  place,  and  of  more 
than  slight  imiportance,  in  my  judgment,  the  Land 
Department  of  the  Government,  for  reasons  entirely 
satisfactory  to  itself,  no  doubt,  has  refused  to  grant 
a  patent  to  the  defendants  to  the  precise  lands  in 
dispute.  While  this  fact  alone  would  not,  in  my  judg- 
ment authorize  or  justify  the  appointment  of  a  re- 
ceiver by  this  Court  at  this  time,  nevertheless  it  may 
be  taken  into  account  in  determining  whether  or  not, 
in  view  of  the  changed  situation,  plaintiff  may  not  be 
entitled  to  renew  his  application. 

The  point  is  also  made  that  the  Government  being 
out  of  possession,  is  not  entitled  to  a  receivership 
in  advance  of  a  judgment  in  its  favor  in  an  action 
at  law,  awarding  to  it  the  possession  of  the  various 
premises  in  controversy.  Owing  to  the  rapidity, 
however,  with  which  the  very  substance  of  plaintiff's 
property  is  being  wrongfully,  as  I  view  it,  depleted, 
it  is  obvious  that  to  deny  plaintiff  the  provisional 
relief  it  seeks  of  this  Court  at  this  time,  until  it 
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should,  perchance,  have  been  victorious  in  an  action 
at  law,  would  be  most  successfully  to  deprive  it  of 
all  the  substantial  fruits  of  the  victory  which  that 
self  same  action  at  law  would  secure.  If  plaintiff 
is  possessed  of  any  rights  in  and  to  these  properties, 
it  is  entitled  to  assert  them  now,  because,  in  view  of 
the  continuous  extraction  of  oil — the  only  valuable 
element  of  the  properties, — the  mere  lapse  of  time 
in  itself  would  suffice  to  deprive  plaintiff  of  its  val- 
uable and  most  substantial  rights  in  their  entirety. 
As  is  said  in  34  Cyc,  p.  17,  the  appointment  of  a  re- 
ceiver is  made  by  a  Court  of  Equity,  in  the  perfor- 
mance of  one  of  its  prerogative  functions,  in  order 
to  enable  the  Court  to  accomplish  as  far  as  practi- 
cable, complete  justice  between  the  parties.  Assum- 
ing, as  I  am  led  to  assume,  the  ownership  of,  and 
right  to,  the  products  of  the  lands  in  controversy 
herein  by  the  Government  of  the  United  States, 
there  would  seem  to  be  no  doubt,  in  order,  under  the 
circumstances,  that  complete  justice  may  be  done  as 
between  the  Government  on  the  one  hand  and  the 
defendants  on  the  other,  that  receivers  should  be  ap- 
pointed, and  injunctions  in  restrain  of  waste  should 
be  awarded,  as  the  same  have  been  prayed  for. 

Appropriate  orders,  embod3dng  these  conclusions, 
will  be  drafted  by  the  Government's  counsel. 

BLEDSOE, 

Judge. 
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APPENDIX 


Chap.  421. — An  Act  to  authorize  the  President 
of  the  United  States  to  make  withdrawals  of  public 
lands  in  certain  cases. 

Be  it  enacted  by  tJie  Senate  and  House  of  Eepre- 
sentatives  of  the  United  States  of  America  in 
Congress  assembled,  That  the  President  may,  at 
any  time  in  his  discretion,  temporarily  withdraw 
from  settlement,  location,  sale,  or  entry  any  of  the 
public  lands  of  the  United  States  including  the 
District  of  Alaska  and  reserve  the  same  for  water- 
power  sites,  irrigation,  classification  of  lands,  or 
other  public  purposes  to  be  specified  in  the  orders 
of  withdrawals,  and  such  withdrawals  or  reserva- 
tions shall  remain  in  force  until  revoked  by  him 
or  by  an  Act  of  Congress. 

Sec.  2.  That  all  lands  withdrawn  under  the  pro- 
visions of  this  Act  shall  at  all  times  be  open  to 
exploration,  discovery,  occupation,  and  purchase, 
under  the  mining  laws  of  the  United  States,  so  far 
as  the  same  apply  to  minerals  other  than  coal,  oil, 
gas,  and  phosphates:  Pro'vided,  That  the  rights  of 
any  person  who,  at  the  date  of  any  order  of  with- 
drawal heretofore  or  hereafter  made,  is  a  bona  fide 
occupant  or  claimant  of  oil  or  gas  bearing  lands, 
and  who,  at  such  date,  is  in  diligent  prosecution  of 
work  leading  to  discovery  of  oil  or  gas,  shall  not 
be  affected  or  impaired  by  such  order,  so  long  as 
such  occupant  or  claimant  shall  continue  in  diligent 
prosecution  of  said  work:  And  provided  further, 
That  this  Act  shall  not  be  construed  as  a  recogni- 
tion, abridgment,  or  enlargement  of  any  asserted 
rights  or  claims  initiated  upon  any  oil  or  gas  bear- 
ing lands  after  any  withdrawal  of  such  lands  made 
prior  to  the  passage  of  this  Act:     And  provided 
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further,  That  there  shall  be  excepted  from  the  force 
and  effect  of  any  withdrawal  made  under  the 
provisions  of  this  Act  all  lands  which  are,  on  the 
date  of  such  withdrawal,  embraced  in  any  lawful 
homestead  or  desert-land  entry  heretofore  made,  or 
upon  which  any  valid  settlement  has  been  made  and 
is  at  said  date  being  maintained  and  perfected  pur- 
suant to  law;  but  the  terms  of  this  proviso  shall 
not  continue  to  apply  to  any  particular  tract  of 
land  unless  the  entrvman  or  settler  shall  continue 
to  comply  with  the  law  under  which  the  entry  or 
settlement  was  made:  And  provided  further,  That 
hereafter  no  forest  reserve  shall  be  created,  nor  shall 
any  additions  be  made  to  one  heretofore  created 
within  the  limits  of  the  States  of  Oregon,  Washing- 
ton, Idaho,  Montana,  Colorado,  or  Wyoming,  except 
by  Act  of  Congress. 

Sec.  3.  That  the  Secretary  of  the  Interior  shall 
report  all  such  withdrawals  to  Congress  at  the  be- 
ginning of  its  next  regular  session  after  the  date 
of  the  withdrawals. 

Approved,  June  25,  1910. 
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This  is  an  appeal  from  an  order  appointing  a 
receiver. 

The  one  and  only  point  that  we  desire  to  urge 
upon  the  attention  of  the  court  is  whether  or  not 
the  court  below  had  jurisdiction  to  make  this  order. 

It  is  our  contention  that  as  the  bill  of  complaint 
in  this  case  alleges  that  the  defendants  are  in  pos- 
session of  the  land  the  plaintiffs  have  an  adequate 
remedy  at  law  in  ejectment. 


We  further  urge  that  where  the  bill  alleges  that 
the  defendant  is  in  possession,  equity  has  no  juris- 
diction of  an  action  to  recover  possession  or  to  re- 
move a  cloud  or  to  quiet  title,  even  though  other 
relief  be  asked  which  is  ordinarily  of  equitable 
cognizance,  such  as  an  accounting,  an  injunction 
or  the  appointment  of  a  receiver. 

The  authorities  are  practically  unanimous  that  a 
court  of  equity  has  no  jurisdiction  in  such  a  case  as 
this. 

Johnston  v.  Corson,  157  Fed.  p.  145. 

This  was  an  action  by  plaintiff  against  defendant 
in  possession  to  remove  cloud,  for  an  accounting, 
for  an  injunction  against  mining  and  to  compel 
surrender  of  possession. 

The  allegations  of  the  bill  showed  the  defendants 
to  be  naked  trespassers. 

This  court  through  Hunt,  D.  J.,  reviewed  the 
authorities  at  great  length  and  said: 

^^  Where  there  is  a  legal  title  and  one  who 
holds  it  is  kept  out  of  possession  by  defendants 
holding  adversely,  the  remedy  is  at  law  to 
recover  possession.  *  Equity  in  such  cases  has 
no  jurisdiction  unless  its  aid  is  required  to 
remove  obstacles  which  prevent  a  successful 
resort  to  an  action  in  ejectment,  or  when,  after 
repeated  actions  at  law  its  jurisdiction  is  in- 
voked to  prevent  a  multiplicity  of  suits  or 
there  are  other  specific  equitable  grounds  of 
relief.'  *  *  *  That  ejectment  ordinarily 
affords  ample  remedy  to  recover  mesne  profits 
cannot  be  disputed,  that  it  affords  ample  remedy 
to  recover  possession  cannot  be  disputed;  and 


that  damages  can  be  recovered  in  ejectment  is 
also  certain/'    *    ^    * 

^^It  is  well  established  that  where  a  plain- 
tiff is  not  in  possession  and  defendant  is,  a 
suit  to  quiet  title  is  not  within  the  jurisdiction 
of  a  court  of  equity  where  other  relief  as  well 
is  sought,  and  this  is  true  even  though  a  number 
of  additional  reliefs  is  sought,  part  of  which 
may  be  included  within  the  jurisdiction  of 
equity.'' 

^^  Manifestly  the  principal  issue  involved  in 
the  case  and  the  one  which  should  be  tried  first 
is  right  of  possession  against  defendants  in 
possession,  and  defendants  have  a  right  to  stand 
on  their  possession  until  compelled  to  yield  to 
better  title  and  to  demand  trial  by  jury  as  to 
whether  plaintiff  has  a  true  title." 

In 

Cosmos  Exploration  Co,  v.  Gray  Eagle  Oil 
Co.,  112  Fed.  p.  4. 

The  suit  was  to  restrain  waste  in  removing  oil, 
to  quiet  title  and  for  a  receiver.  It  was  held  that 
ejectment  was  the  proper  remedy,  the  acts  charged 
in  the  bill  being  such  as  necessarily  to  imply  an 
actual  possession  or  occupancy  of  the  land  by 
defendant. 

In 

Latvson  v.  U.  S.  Mining  Co,,  207  U.  S.  p.  9, 

it  was  held  that  a  state  statute 

^^  cannot  be  relied  upon  to  sustain  a  bill  in 
equity  by  one  out  of  possession  against  one  in 
possession  for  an  action  at  law  in  the  nature 
of  ejectment  affords  perfectly  adequate  legal 
remedy." 


See  also 

Black  V,  Jackson,  111  U.  S.  349,  361. 

In 

Boston  d  Montana  Consolidated  Mining  Co, 
V.  Montana  Ore  Purchasing  Co.,  188  U.  S. 
632, 

the  bill  alleged  that  defendants  entered  plaintiff's 
lands  and  removed  ore,  and  asked  for  an  accounting 
and  an  injunction  against  continuing  trespasses. 
The  court  said: 

'^A  bill  of  peace  or  to  quiet  title  is  defective 
because  there  is  no  allegation  that  the  com- 
plainant was  in  possession  which  is  necessary 
in  such  a  bill.  If  not  in  possession  an  action 
of  ejectment  would  lie. 


?> 


On  the  issue  of  jurisdiction  on  the   ground  of 
multiplicity  of  actions  we  refer  to 

McGuire  v.  Pensacola  City  Co.  et  al.,  105  Fed. 
67,7,  679  (5th  C.  C.  A.) 
in  which  it  was  held: 

''If  defendants  are  trespassers  having  ob- 
tained possession  by  force  or  violence  as  alleged 
they  may  all  be  joined  as  defendants  in  one 
action  of  ejectment.  But  even  if  a  number  of 
suits  were  required  to  settle  the  controversy  as 
to  the  lands,  each  defendant  would  have  the 
right  to  submit  his  claim  of  title  and  right  to 
possession  to  a  jury." 


The  only  question  that  remains  for  discussion  is 
whether  this  universally  accepted  rule  is  changed 
by  the  circumstance  that  the  government  is  plaintiff. 


No  theory  of  constructive  possession  following 
the  legal  title  can  avail  in  an  action  where  actual 
possession  is  alleged  to  be  in  the  defendants.  The 
fact  that  the  United  States  is  the  plaintiff  does  not 
alter  the  general  rule  of  law  above  referred  to.  The 
United  States,  when  it  comes  into  court  as  a  litigant 
stands  on  exactly  the  same  footing  as  any  other 
litigant,  and  is  subject  to  the  same  rules  of  pro- 
cedure unless  otherwise  provided  by  special  statu- 
tory enactment. 

In 

Hemmer  v.  U.  S.,  204  Fed.  901, 
the  court  said: 


^^In  a  suit  in  equity  the  claims  of  the  gov- 
ernment appeal  to  the  conscience  of  the  chan- 
cellor with  no  greater  or  less  force  than  those 
of  a  private  individual  under  similar  circum- 
stances." 

Central  Trust  Co,  v.  Treat,  192  Fed.  942. 

^^When  the  United  States  sues  or  consents  to 
be  sued  even  in  its  own  courts,  it  becomes  a 
litigant  and  is  to  be  treated  like  any  other 
litigant  except  where  it  is  otherwise  provided 
by  law." 

U,  S.  V,  Stinson,  197  U.  S.  200. 

^^The  government  is  subject  to  the  same  rules 
respecting  the  burden  of  proof,  the  quantity 
and  character  of  the  evidence,  the  presumptions 
of  law  and  of  fact  that  attend  the  presentation 
of  a  like  action  by  an  individual." 

State  of  Iowa  v.  Carr^  191  Fed.,  p.  266. 

^^When  a  sovereignty  submits  itself  to  the 
jurisdiction  of  a  court  of  equity  and  prays  its 
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aid,  its  claims  and  rights  are  judicable  by  every 
other  principal  and  rule  of  equity  applicable 
to  the  claims  and  rights  of  private  parties 
under  similar  circumstances." 

U.  S.  V,  Devereaux,  90  Fed.  186. 

^^When  a  sovereign  comes  into  one  of  its 
own  courts  of  its  own  accord,  and  seeks  relief, 
all  the  rules  established  for  the  administration 
of  justice  between  individuals  are  applied  and 
bind  all  parties." 

In  Z7.  S,  V.  Wilson,  118  U.  S.  86,  the  government 
was  denied  the  right  to  maintain  a  bill  quia  timet 
or  to  remove  cloud  where  not  in  possession. 

Cf.  J7.  S,  V.  Bitter  Root  Dev,  Co,,  200  U.  S.  451 
(Below  133  Fed.  278), 
where  it  was  charged  that  numerous  defendants  had 
cut  timber  and  the  court  held  that  a  multiplicity  of 
defendants  could  not  deprive  each  of  his  right  to 
a  trial  by  jury. 

The  decision  upon  which  the  complainants  rely 
is  found  in  Coosaw  Mining  Co.  v.  State,  144  U.  S. 
550. 

In  this  case  the  Coosaw  Mining  Company  was 
mining  phosphates  in  the  bed  of  a  navigable  stream 
under  a  license  which  required  the  payment  of  a 
royalty. 

By  reference  to  the  terms  of  the  injunction  in 
the  court  below  (47  Fed.  226)  it  will  be  seen  that 
it  merely  restrained  defendant  from  mining  until 
it  had  taken  out  a  new  license  under  the  act  of  the 
State  of  South  Carolina  of  1890. 


There  was  no  allegation  of  possession  or  right  of 
possession  in  the  defendant.  On  the  contrary,  it 
was  expressly  alleged  that  defendant  was  not  in 
possession. 

Obviously,  the  phosphates  wiiich  were  being 
mined,  being  in  the  bed  of  a  navigable  stream,  there 
could  be  no  possession  in  defendant  or  any  other 
private  party.    The  defendant  was  a  mere  licensee. 

It  is  this  that  completely  distinguishes  the  case 
from  those  in  which  the  defendant  is  alleged  to  be 
or  is  in  fact  in  possession,  as  in  the  case  at  bar. 

In  the  Coosaw  case  there  was  no  prayer  for  pos- 
session or  to  quiet  title.  Nor  was  it  urged  on  the 
part  of  defendant  that  a  court  of  equity  had  no 
jurisdiction,  because  the  defendant  was  in  posses- 
sion but  because  damages  would  be  an  adequate 
remedy. 

Thereupon  the  court  took  jurisdiction  of  the  case 
on  the  ground  of  waste,  public  nuisance,  purpres- 
ture. 

A  purpresture  is  the  enclosure  of  that  which 
should  be  open  to  the  public  at  large.  Obviously, 
this  is  not  the  ground  of  complaint  in  the  case  at 
bar.  The  plaintiff  not  only  contends  that  the  de- 
fendant should  not  be  permitted  to  remain  in  the 
possession  of  these  lands,  but  that  no  one  at  all 
may  enter  thereon.  A  public  nuisance  it  cannot  be, 
because  there  are  no  allegations  to  the  effect  that  it 
is  a  public  nuisance.  The  question  as  to  whether  it 
constitutes  waste  or  not  is  ancillary  to  the  primary 
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question  whether  the  plaintiff  or  the  defendants 
are  entitled  to  the  possession.  In  the  usual  action 
to  restrain  waste,  it  is  assumed  that  the  defendant 
is  entitled  to  the  possession  either  as  a  tenant  for 
years  or  for  life,  or  as  a  licensee,  but  that  he  is 
acting  contrary  to  the  covenants  or  conditions  under 
which  he  holds  his  estate.  An  action  cannot  be 
brought  to  restrain  waste  in  a  court  of  equity  where 
there  is  a  contest  over  possession. 

The  question  whether  the  defendants  in  this  case 
are  committing  waste  or  not  is  absolutely  depend- 
ent on  whether  the  defendants  are  entitled  to  the 
possession  or  whether  plaintiff  is  entitled  to  pos- 
session. If  defendants  are  entitled  to  possession 
free  of  any  right  of  plaintiff,  nothing  which  the 
defendants  do  on  the  land  can  constitute  waste. 

The  fundamental  question  in  this  case  therefore 
is.  Are  the  defendants  entitled  to  the  possession 
which  it  is  alleged  they  now  hold?  And  this  ques- 
tion under  all  the  authorities  whether  the  govern- 
ment be  plaintiff  or  not  should  be  tried  in  a  court 
of  law  with  a  jury,  if  defendants  demand  it. 

Th'e  case  does  not  belong  on  the  equity  side  of  the 
court  and  the  court  had  no  jurisdiction  to  appoint 
the  receiver. 

None  of  the  other  authorities  presented  by  the 
plaintiff  in  any  way  sustain  the  points  for  which 
they  are  cited.  There  is  no  case  which  holds  that 
an  action  in  which  a  plaintiff  out  of  possession  seeks 
relief  which  involves  the  transfer  of  the  possession 


to  him  as  the  result  of  the  suit  is  one  of  equitable 
cognizance. 

Counsel's  contention  that  the  government  may 
sue  in  equity  to  restrain  waste  or  to  enforce  some 
public  policy  as  to  the  public  lands  assumes  in  favor 
of  the  government  the  very  point  before  the  court 
for  decision,  to  wit,  are  these  still  public  lands  or 
do  they  belong  to  defendants'? 

We  do  not  contend  that  the  government  is  with- 
out remedy  as  learned  counsel  seems  to  think.  If 
plaintiff  is  entitled  to  the  possession  of  this  land  an 
action  may  be  brought  in  the  proper  forum  or  this 
case  may  be  transferred  to  the  law  side  and  the 
rights  of  the  parties  there  adjudicated.  If  there  is 
any  danger  that  the  corpus  of  the  property  may 
be  destroyed  while  the  action  at  law  is  pending, 
there  is  ample  authority  permitting  an  ancillary 
suit  in  equity  for  an  injunction  or  the  appointment 
of  a  receiver  as  the  circumstances  may  warrant. 

But  the  ultimate  question  of  the  right  to  the 
possession  of  the  land  must  be  tried  in  an  action 
at  law. 

By  following  this  procedure,  the  rights  of  the 
government  would  be  amply  protected,  and  at  the 
same  time,  the  defendants  will  not  be  deprived  of 
their  constitutional  rights  of  a  trial  by  jury. 
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In  the  United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit, 

IN  BANKRUPTCY— No.  1699. 

In  the  Matter  of  WISHKAH  LOGGING  COM- 
PANY, a  Corporation, 

Bankrupt. 

Petition  [for  Revision]. 

To  the  Honorable  Judges  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit: 

Your  petitioner  respectfully  shows: 

That  he  is  the  duly  elected,  qualified  and  acting 
trustee  in  bankruptcy  of  the  above-entitled  estate; 
that  he  resides  at  Aberdeen,  Washington;  that  said 
bankrupt  was  so  adjudged  by  the  above-entitled 
court  on  the  2'lst  day  of  November,  1914. 

That  after  such  adjudication  the  following  pro- 
ceedings were  had  in  the  case  of  said  bankrupt : 

Immediately  following  the  order  of  reference  a 
claim  was  filed  by  Chehalis  County,  Washington,  for 
unpaid,  due  and  delinquent  taxes  against  the  prop- 
erty of  said  estate,  in  the  sum  of  $452.15,  together 
with  accrued  interest. 

That  thereafter,  there  was  filed  by  F.  R.  Archer, 
a  claim  in  the  sum  of  $256.00,  which  sum  represented 
the  amount  allowed  said  Archer  by  the  Superior 
Court  of  Washington  for  Chehalis  County,  for  his 
services  and  expenses  as  receiver  in  the  State  Court 
prior  to  the  adjudication  of  bankruptcy,  which  ser- 
vices being  for  necessary  work  and  labor  in  the 
preservation  of  said  estate  prior  to  bankruptcy;  that 
said  services  were  so  performed  within  four  months 


2  TF.  B.  Paine  vs, 

prior  to  the  adjudication  of  said  bankruptcy. 

That  thereafter,  upon  application  of  the  trustee, 
W.  H.  Tucker,  Referee,  at  Aberdeen,  Washington, 
made  an  order  disbursing  all  of  the  funds  in  the 
hands  of  the  trustee  for  the  payment  of  the  cost  of 
the  administration  and  attorneys'  fees;  that  the 
total  sum  so  disbursed  was  the  sum  of  $300.00,  and 
that  the  said  sum  of  $300.00  was  all  the  money  re- 
ceived by  the  trustee  during  the  administration  of 
the  trust,  and  that  there  were  and  are  no  other 
moneys  or  other  assets  belonging  to  said  bankrupt 
estate. 

Thereafter,  the  claimant,  F.  R.  Archer,  upon  pe- 
titions for  review  before  the  Hon.  Edward  Cush- 
man,  judge  of  said  court,  brought  up  for  hearing 
and  disposition  the  question  of  the  priority  of  the 
claim  of  the  receiver  in  the  State  Court,  and  it  was 
by  the  said  Court  decided  and  ordered  that  the 
claim  of  $256.00  due  the  receiver  in  the  State  Court 
be  entitled  to  priority  of  payment  as  against  the  cost 
of  administration  and  attorneys'  fees,  and  taxes  due 
Chehalis  County,  Washington;  that  said  memoran- 
dum decision  by  the  said  Hon,  Edward  Cushman 
was  made  and  filed  June  30th,  1915. 

That  thereafter,  on  the  31st  day  of  July,  1915,  the 
said  W.  H.  Tucker,  Referee,  made  an  order  disburs- 
ing to  the  said  F.  R.  Archer,  receiver  in  the  State 
Court,  the  sum  of  $256.20,  and  that  thereafter  and 
on  the  25th  day  of  October,  1915,  the  said  order  was 
approved  and  payment  directed  by  the  Hon.  Edward 
Cushman,  judge  of  the  above-entitled  court. 

That  said  order  was  erroneous  in  manner  of  law 
in  that: 
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The  allowance  made  by  the  referee  to  the  receiver 
in  the  State  Court,  is  entieled  to  priority  only  as 
against  general  creditors,  and  that  the  expense  of 
administration  and  taxes  due  Chehalis  County, 
Washington,  are  a  first  and  prior  charge  against  the 
assets  in  the  hands  of  the  trustee. 

WHEREFORE,  your  petitioner  feeling  aggrieved 
because  of  such  order,  asks  that  the  same  may  be 
revised  in  manner  of  law  by  your  Honorable  Court, 
as  provided  in  Section  2'4-B  of  the  Bankruptcy  Law 
of  1898,  and  the  rules  and  practice  in  such  payment 
provided. 

W.  B.  PAINE, 

Petitioner. 
State  of  Washington, 
County  of  Grays  Harbor, 
City  of  Aberdeen, — ss. 

W.  B.  Paine,  the  petitioner  mentioned  and  de- 
scribed in  the  foregoing  petition,  do  hereby  make 
reference  on  oath:  That  the  statements  of  fact 
therein  contained  are  true  and  according  to  the  best 
of  my  knowledge,  information  and  belief. 

W.  B.  PAINE. 

Subscribed  and  sworn  to  before  me  this  27  day  of 
October,  1915. 

[Seal]  R.  E.  TAGOART, 

Notary  Public  for  Washington,  Residing  at  Aber- 
deen, Wash. 
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In  the  United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit, 

IN  BANKRUPTCY— No.  1699. 

In  the   Matter  of  WISHKAH   LOGGING   COM- 
PANY, a  Corporation, 

Bankrupt. 

Notice  [of  Filing  of  Petition  for  Review]. 
To  F.  E.  Archer,  Receiver,  and  to  A.  M.  Wade,  His 
Attorney  of  Record: 

You,  and  each  of  you,  will  please  take  notice  that 
I  have  this  day  sent  to  the  clerk  of  the  above-named 
court  at  the  Federal  Courthouse  in  the  City  of  San 
Francisco,  California,  and  will  file  with  the  said 
clerk  the  annexed  petition  of  W.  B.  Paine,  Trustee, 
for  review  by  the  above-named  court  of  a  certain 
order  of  the  District  Court  of  the  United  States 
for  the  Western  District  of  Washington,  Southern 
Division,  filed  in  the  office  of  the  clerk  of  that  court 
on  the  25th  day  of  October,  1915,  confirming  the  re- 
port of  W.  H.  Tucker,  Referee,  made  on  the  31st 
day  of  July,  1915,  in  pursuance  and  in  conformity 
with  a  decision  made  by  the  Honorable  Edward 
Cushman  in  the  above-named  District  Court  and 
filed  June  30th,  1915. 

Dated  November  3d,  1915. 

G.  R.  SNIDER, 
Attorney  for  W.  B.  Paine,  Trustee. 

Service  of  copy  of  above  notice  together  with  copy 
of  petition  for  review  admitted  at  Aberdeen,  Wash., 


F.  R.  Archer. 

this  3d  day  of  November,  1915. 

A.  M.  WADE, 
Atty.  for  P.  R.  ARCHER. 


[Endorsed]:  No.  2676.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  W.  B. 
Paine,  Trustee  in  Bankruptcy  of  the  Estate  of 
Wishkah  Logging  Company,  a  Corparation,  Bank- 
rupt, Petitioner,  vs.  P.  R.  Archer,  Receiver,  Re- 
spondent. In  the  Matter  of  Wishkah  Logging  Com- 
pany, a  Corporation,  Bankrupt.  Petition  for  Revi- 
sion Under  Section  24b  of  the  Bankruptcy  Act  of 
Congress,  Approved  July  1,  1898,  to  Revise,  in 
Matter  of  Law,  an  Order  of  the  United  States  Dis- 
trict Court  for  the  Western  District  of  Washington, 
Southern  Division. 
Filed  November  6,  1915. 

P.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 
Deputy  Clerk. 
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W.  B.  PAINE,  Trustee  in  Bankruptcy  of  the  Estate 
of   WISHKAH    LOGGING    COMPANY,    a 

Corporation,  Bankrupt, 

Petitioner, 

vs. 

P.  R.  ARCHER,  Receiver, 

Respondent. 

In  the   Matter  of  WISHKAH  LOGGING   COM- 
PANY, a  Corporation,  Bankrupt. 


TRANSCRIPT  OF  RECORD  IN  SUPPORT  OF 
PETITION  FOR  REVISION 

Under  Section  24b  of  the  Bankruptcy  Act  of  Congress,  Approved 

July  1,  1898,  to  Revise,  in  Matter  of  Law,  an  Order  of 

the  United  States  District  Court  for  the 

Western  District  of  Washington, 

Southern  Division. 
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Names  and  Addresses  of  Attorneys. 
G.    R.    SNIDER,    Esquire,    Attorney,    Aberdeen, 
Washington, 
Attorney  for  Trustee  and  Petition  herein. 
AUSTIN  M.  WADE,  Esquire,  Attorney,  Aberdeen, 
Washington, 
Attorney  for  F.  R.  Archer,  Receiver  in  the  State 
Court. 


In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Southern  Division, 

No.  1699. 

In  Re  WISHKAH  LOGGING  COMPANY,  a  Cor- 
poration, Bankrupt. 

Praecipe  for  Transcript. 

To  the  Clerk  of  the  Above-entitled  Court: 

You  will  please  prepare  copies  of  the  following 
to  constitute  the  transcript  of  the  record  on  review 
in  the  above-entitled  matter,  omitting  therefrom  all 
captions,  indorsements,  acceptances  of  service,  veri- 
fications and  file-marks : 

1.  Proof  of  claim  of  P.  R.  Archer,  Receiver  of 
the  State  Court,  without  any  attached  judgment  or 
orders. 

2.  Claim  of  ChehaLLs  County  for  taxes  without 
bills  and  statements. 

3.  Report  of  trustee  and  petition  for  payment  of 
cost  of  administration  and  attorneys'  fees. 
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4.  Order  of  referee  approved  by  the  Court  dis- 
bursing funds. 

5.  Referee's  certificate. 

G.  R.  SNIDER, 
Attorney  for  Petitioner.     [1] 


Proof  of  Claim  (of  F.  R.  Archer). 

United  States  of  America, 
County  of  Chehalis, 
State  of  Washington, — ss. 

At  Aberdeen  in  said  State  on  the  1st  day  of  April, 
A.  D.  1915,  came  F.  R.  Archer  of  Aberdeen  in  the 
County  of  Chehalis  and  State  of  Washington,  and 
made  oath  and  says: 

That  the  above-named  bankrupt,  the  person  by  or 
against  whom  a  petition  for  adjudication  of  bank- 
ruptcy has  been  filed  was  at  and  before  the  filing 
of  said  petition,  and  is  still  justly  and  truly  indebted 
to  him  in  the  sum  of  $256.20  dollars  with  interest 
from  April  1st,  1915,  at  6  per  cent  per  annum;  that 
the  nature  and  consideration  of  said  debt  is  as  fol- 
lows: A  judgment  of  the  Superior  Court  as  per  ex- 
hibit ''A"  attached  filed  herewith  and  made  part 
hereof  (or  promissory  notes,  originals  of  which  are 
filed  herewith  and  made  part  hereof) .  That  no  part 
of  said  debt  has  been  paid;  that  there  are  no  set- 
offs or  counterclaims  to  the  same,  and  that  claimant 
has  not,  nor  has  any  person  by  his  order,  or  to  the 
knowledge  or  belief  of  said  deponent,  for  claimant's 
use,  had  or  received  any  manner  of  security  for  said 
debt  whatever.     That  a  judgment  has  been  rendered 
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on  said  debt  and  is  preferred. 

F.  R.  ARCHER. 

Subscribed  and  sworn  to  before  me  this  1st  day 
of  April,  1915. 

[Seal]  AUSTIN  M.  WADE, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Aberdeen. 


Power  of  Attorney. 
To  A.  M.  Wade. 

The  undersigned  creditor  of  the  above-named 
bankrupt,  hereby  authorizes  you,  to  attend  any  and 
all  meetings  of  creditors  of  the  bankrupt  aforesaid 
for  and  in  the  name  of  the  [2]  undersigned,  to 
vote  for  or  aginst  any  proposal  or  resolution  that 
may  be  then  submitted  under  the  acts  of  Congress 
relating  to  bankruptcy;  and  in  the  choice  of  trustee 
or  trustees  of  the  of  the  estate  of  said  bankrupt; 
and  for  the  undersigned  to  asse&t  to  such  appoint- 
ment of  trustees;  also  to  accept  any  composition 
proposed  by  said  bankrupt  in  satisfaction  of  his 
debts,  and  to  receive  payment  of  dividends,  and  of 
money  due  the  undersigned  under  any  composition; 
and  for  any  other  purpose  whatsoever  in  the  in- 
terest of  the  undersigned,  with  full  power  of  sub- 
stitution. 

In  Witness  Whereof,  the  undersigned  has  here- 
unto signed  his  name  and  affixed  his  seal  the  1st 
day  of  April,  A.  D.  1915. 

P.  R.  ARCHER. 
State  of  Washington, 
County  of  Chehalis,— ss. 

Before  me,  on  the  date  below  mentioned,  came 
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F.  R.  Archer  personally  known  to  me  to  be  the  per- 
son who  executed  the  foregoing  power  of  attorney, 
who  acknowledged  said  execution,  and  who  upon  his 
oath,  says  that  he  executed  the  same  on  his  own  be- 
half. 

Sworn  to  and  subscribed  before  me  this  1st  day 
of  April,  A.  D.  1915. 

[Seal]  AUSTIN  M.  WADE, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Aberdeen. 

(Piled  Apr.  1,  1915.)     [3] 


Proof  of  Claim  [of  Chehalis  County  for  Taxes]. 

United  States  of  America, 
County  of  Grays  Harbor, 
State  of  Washington, 
District  of  Washington, — ss. 

At  Aberdeen  in  said  District  and  State  on  the  16th 
day  of  July,  A.  D.  1915,  came  J.  E.  Stewart  of  Aber- 
deen, in  the  County  of  Grays  Harbor  and  State  of 
Washington,  and  made  oath  and  says : 

That  he  is  treasurer  of  the ,  a  corporation, 

incorporated  by  and  under  the  laws  of  the  State  of 

,  and  carrying  on  business  at ,  in  the 

County  of ,  and  State  of ,  and  that  he 

is  duly  authorized  to  make  this  proof. 

That  he  is  one  of  the  firm  of consisting  of 

himself   and    of    in  the   County   of 

and  State  of 

That  he  is  the  attorney  (or  authorized  agent)  of 
Grays  Harbor  County,  in  the  County  of  Grays  Har- 
bor and  State  of  Washington. 

That  the  above-named  bankrupt,  the  person  by  or 
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against  whom  a  petition  for  adjudication  of  bank- 
ruptcy has  been  filed,  was  at  and  before  the  filing  of 
said  petition,  and  is  still  justly  and  truly  indebted 

to    Grays   Harbor   County  in  the   sum   of 

$499.15  dollars,  with  interest  from 19. .,  at 

. .  per  cent  per  annum ;  that  the  nature  and  consid- 
eration of  said  debt  is  as  follows:  Taxes.  That  no 
part  of  said  debt  has  been  paid;  that  there  are  no 
offsets  or  counterclaims  to  the  same,  and  that  claim- 
ant has  not,  nor  has  any  person  by  his  order,  or  to 
the  knowledge  or  belief  of  said  deponent,  for  claim- 
ant's use,  had  or  received  any  manner  of  security 
for  said  debt  [4]  whatever.  That  no  judgment 
has  been  rendered  on  said  debt  nor  has  any  notice 
been  received  for  such  account ;  that  said  claim  con- 
stitutes a  lien  against  the  property  of  the  above  es- 
tate and  claimant  is  entitled  to  priority  of  payment. 

J.  E.  STEWART. 

Subscribed  and  sworn  to  before  me  this  16th  day 
of  July,  1915. 

[Seal]  W.  H.  TUCKER, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Aberdeen. 

(Marked  ^^ Preferred  #1.") 

(Attached  to  this  are  bills  and  statements.)     [5] 


Petition  for  Payment  of  Fees. 

Comes  now  W.  B.  Paine,  the  duly  appointed,  qual- 
ified and  acting  trustee  in  the  above-entitled  matter 
and  represents  to  the  Court  as  follows : 

I. 

That  there  is  coming  to  his  hands  as  such  trustee, 
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the  sum  of  $300  and  no  more,  and  that  there  are  no 
other  moneys  or  assets  belonging  to  said  estate  or 
which  will  come  into  said  estate  or  into  the  hands  of 
said  trustee. 

II. 

That  since  the  adjudication  of  bankruptcy,  and  up 
to  the  present  time,  G.  R.  Snider,  the  attorney  for 
the  trustee,  has  performed  valuable  services  for 
your  petitioner,  all  as  particularly  set  out  in  the 
subjoined  affidavit  of  said  G.  R.  Snider. 

WHEREFORE,  your  petitioner  prays  for  an 
order  of  court  directing  him  to  pay  out  of  the  funds 
now  in  his  hands,  the  cost  of  administration  and  an 
attorney's  fee  equal  to  the  amount  remaining  in  the 
hands  of  your  trustee  after  the  payment  of  other 
costs  of  administration. 

W.  B.  PAINE, 
Trustee. 
State  of  Washington, 
County  of  Chehalis, — ss. 

G.  R.  Snider,  being  first  duly  sworn  on  oath  says 
that  he  is  now  and  has  been  attorney  for  W.  B. 
Paine,  trustee  of  the  Wishkah  Logging  Company, 
Bankrupt,  since  the  appointment  of  W.  B.  Paine  as 
such  trustee  and  that  as  such  attorney  he  has  had 
charge  of  all  the  affairs  of  the  bankrupt  and  has  per- 
sonally administered  said  estate  with  the  consent 
and  approval  of  said  trustee.  That  upon  direction 
of  this  Court  affiant  prepared  and  made  a  special 
appearance  in  the  Superior  Court  of  Washington  for 
Chehalis  County  in  the  case  of  Anthony  Semion  vs. 
Big    Creek    Driving     [6]     Company    et    al.,    and 
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argued  the  matter  to  the  said  Court  on  two  different 
occasions  and  obtained  a  favorable  ruling,  which  rul- 
ing effected  the  discharge  of  the  receiver  appointed 
in  said  action  and  vested  in  the  trustee  all  the  assets 
of  Wishkah  Logging  Company.  That  as  attorney 
for  said  trustee  affiant  answered  and  contested  the 
foreclosure  of  three  mortgages  by  Hayes  &  Hayes, 
bankers,  in  an  action  in  the  Superior  Court  of 
Washington  for  Chehalis  County  entitled  Hayes  & 
Hayes,  Bankers,  vs.  Wishkah  Logging  Company  et 
al.  That  affiant  raised  all  questions  which  had  been 
previously  raised  by  the  receiver  of  said  company, 
which  were  many  and  involved  and  spent  a  great 
deal  of  time  in  preparation  for  the  trial  of  said  ac- 
tion; that  said  action  was  tried  in  said  court  and 
consimied  a  day;  that  upon  said  trial  a  decree  of 
foreclosure  was  entered.  That  in  said  action  affiant 
also  disputed  and  contested  a  claim  of  lien  by  the 
Big  Creek  Driving  Company  in  the  sum  of  $10,500 
and  in  its  decision  thereon  the  Court  allowed  a  lien 
in  the  sum  of  $300. 

That  the  assets  of  said  bankrupt  consist  of  the 
sum  of  $300  in  cash,  which  sum  was  received  on  the 
sale  of  certain  personal  property,  and  that  said  sum 
together  with  a  claim  of  $40  for  an  overpayment  of 
the  Federal  Corporation  Tax  is  all  the  money  or 
property  coming  into  the  hands  of  said  trustee  and 
that  there  are  no  other  assets.  That  certain  fees  in 
the  Superior  Court  have  been  paid  therefrom,  office 
rent  and  publishers  fees,  filing  fees  in  the  above- 
entitled  court  and  an  attorney's  fee  to  the  atttorney 
for  the  petitioning  creditors  have  been  paid  and  that 


16  W.  B.  Paine  vs. 

after  the  payment  of  all  necessary  expenses  there 
will  remain  less  than  $200;  that  said  sum  will  not 
fully  recompense  affiant  for  his  services  and  that 
said  sum  is  a  very  reasonable  [7]  one  to  be  al- 
lowed therefor;  that  the  indebtedness  of  said  bank- 
rupt is  about  $160,000  which  is  represented  by  a  very 
large  number  of  claims  and  that  any  payment  or 
dividend  made  from  the  assets  above  set  out  would 
be  but  a  few  cents  upon  each  claim ;  that  the  princi- 
pal creditor,  Hayes  &  Hayes,  bankers,  is  willing  that 
the  remaining  sum  be  set  aside  to  affiant  as  an  attor- 
ney's fee. 

G.  R.  SNIDER. 

Subscribed  and  sworn  to  before  me  this  26th  day 

of  March,  1915. 

[Seal]  R.  E.  TAGGART, 

Notary  Public  for  the  State  of  Washington,  Resid- 
ing at  Aberdeen. 
(Filed  March  26,  1915.)     [8] 


Order  [of  Referee  Aproved  by  the  Court  Disbursing 

Funds]. 

The  above  matter  coming  on  to  be  heard  upon  the 
application  of  counsel  for  F.  R.  Archer,  for  an  order 
distributing  and  paying  to  the  said  F.  R.  Archer  out 
of  the  funds  now  in  the  hands  of  the  trustee  of  the 
said  bankrupt  estate,  the  sum  of  $256.20,  as  per  his 
claim  made  and  filed  herein,  and  in  accordance  with 
the  opinion  of  the  District  Court  made  and  entered 
in  said  cause,  and  it  appearing  to  the  satisfaction  of 
the  Court  that  the  said  application  should  be 
granted ; 
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NOW,  THEREFORE,  in  consideration  of  the 
premises  and  in  conformity  with  the  said  opinion  of 
the  said  District  Court,  it  is  ORDERED  AND  AD- 
JUDGED that  the  said  trustee  of  the  said  bankrupt 
estate,  W.  B.  Paine,  be,  and  he  is  hereby  ordered  and 
directed  to  pay  to  the  said  F.  R.  Archer,  upon  his 
claim  made  and  filed  herein  against  the  said  bank- 
rupt estate,  the  sum  of  $256.20,  out  of  the  money  in 
the  hands  of  the  said  trustee,  belonging  to  the  said 
estate. 

Dated  this  the  31st  day  of  July,  1915. 

W.  H.  TUCKER. 

The  above  order  is  approved,  and  let  payment  be 
made  as  therein  directed. 

Dated  this  the  25th  day  of  Oct.,  1915. 

EDWARD  E.  CUSHMAN, 

Judge. 

(Filed  Oct.  25,  1915.)     .[9] 


Referee's  Certificate. 

This  is  to  certify,  That  the  following  items  were 
allowed  by  me  as  expense  and  costs  of  administra- 
tion : 

Trustee's  fees $  18.00 

Hogan  &  Graham,  Attorneys,  filing 

fee 25.00 

Hogan  &  Graham,  Attorneys,  fee, 

filing  petition   50 .  00 

Aberdeen  World,  publication 15.00 

Appearance  fee,  Superior  Court. . .       6.00 

Stenographic  fees 2.00 

Referee's  fees 19 .  10 
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G.   R.    Snider,   Attorney's   fee  for 

Trustee  139.90 

Coats  Fordney  Co.,  office  rent 25.00 

« 

Total $300.00 

That  the  said  sums  allowed  exhaust  all  of  the 
funds  in  the  hands  of  the  Trustee. 

W.  H.  TUCKER, 
Referee  in  Bankruptcy.     [10] 


[Certificate    of    Clerk    U.    S.    District    Court   to 
Transcript  of  Record.] 

United  States  of  America, 

Western  District  of  Washington, — ss. 

I,  Frank  L.  Crosby,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Washing- 
ton, do  hereby  certify  and  return,  that  the  foregoing 
pages  numbered  from  1  to  10  inclusive,  contain  a 
full,  true  and  correct  transcript  of  proceedings  and 
record  in  the  case  of  Wishkah  Logging  Company,  a 
corporation.  Bankrupt,  No.  1699,  pending  in  this 
court,  as  required  by  the  praecipe  of  counsel  filed 
in  said  cause,  as  the  originals  thereof  appear  on  file 
in  this  office  at  the  City  of  Tacoma,  in  the  District 
aforesaid. 

I  further  certify  that  I  hereto  attach  and  here- 
with transmit  the  original  order  to  show  cause. 

I  further  certify  that  the  following  is  a  full,  true 
and  correct  statement  of  all  expenses,  costs,  fees,  and 
charges  incurred  and  paid  into  my  office,  by  and  on 
behalf  of  the  petitioner  herein,  for  making  the  rec- 
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ord  certificate  and  return  to  the  United  States  Cir- 
cuit Court  of  Appeals,  for  the  Ninth  Circuit,  in  the 
above-entitled  cause,  to  wit : 
Clerk's  fees  (Sec.  828  R.  S.  U.  S.)  for  making 
record,    certificate   and    return,    folios  ® 

15^  ea 2.55 

Clerk's  certificate  to  transcript,   3  folios  ® 

15^  ea 45 

Seal  to  said  certificate 20 

Attest  my  hand  and  the  seal  of  the  United  States 
District  Court  for  the  Western  District  of  Washing- 
ton, at  Tacoma,  this  sixth  day  of  November,  A.  D. 
1915. 

[Seal]  FRANK  L.  CROSBY, 

Clerk. 
By  E.  C.  Ellington, 
Deputy  Clerk. 


H 


In  the  United  States  District  Court,  Western  District 
of  Washington,  Southern  Division, 

IN  BANKRUPTCY— No.  1699. 

In  the  Matter  of  WISHKAH  LOGGING  COM- 
PANY, a  Corporation, 

Bankrupt. 

Order  [Directing  That  Order  of  District  Court  be 
Revised  in  Matter  of  Law,  etc.]. 
WHEREAS,  application  has  been  made  for  revi- 
sion in  matter  of  law  by  the  Circuit  Court  of  Appeals 
of  the  Ninth  Circuit  of  the  United  States  of  the  order 
entered  herein  on  the  25th  day  of  October,  1915,  and 
the  Court  being  satisfied  that  the  question  there  de- 
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termined  is  one  of  which  revision  may  be  asked  as 
provided  in  Section  24-B  of  the  Bankruptcy  Law 
of  1898,  and  that  the  application  should  be  granted. 

On  motion  of  G.  R.  Snider,  Esq.,  attorney  for  the 
petitioner,  it  is  ordered : 

That  the  order  of  this  Court  made  and  entered 
herein  on  the  25th  day  of  October,  1915,  be  revised 
in  matter  of  law  by  the  Circuit  Court  of  Appeals  of 
the  Ninth  Circuit  of  the  United  States  as  provided 
by  Section  24-B  of  the  Bankruptcy  Law  of  1898,  and 
the  rules  and  practice  of  that  court. 

That  the  clerk  within  30  days  from  this  date  pre- 
pare, at  the  expense  of  the  petitioner,  a  certified  copy 
of  such  order  and  of  the  records  of  this  case  perti- 
nent to  such  order,  and  file  the  same  with  the  clerk 
of  such  Circuit  Court  of  Appeals. 

WITNESS  the  Hon.  EDWARD  CUSHMAN, 
judge  of  said  court,  and  the  seal  thereof,  at  the  city 
of  Tacoma  in  said  district,  on  the  28th  day  of  October, 
1915. 

[Seal]  FRANK  L.  CROSBY, 

Clerk. 
By  E.  C.  Ellington, 
Deputy. 

[Endorsed]  :  Piled  in  the  U.  S.  District  Court, 
Western  Dist.  of  Washington,  Southern  Division. 
Oct.  28,  1915.  Frank  L.  Crosby,  Clerk.  By  F.  M. 
Harshberger,  Deputy. 
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[Endorsed] :  No.  2676  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit.  W.  B.  Paine,  Trus- 
tee in  Bankruptcy  of  the  Estate  of  Wishkah  Logging 
Company,  a  Corporation,  Bankrupt,  Petitioner,  vs. 
F.  R.  Archer,  Receiver,  Respondent.  In  the  Matter 
of  Wishkah  Logging  Company,  a  Corporation,  Bank- 
rupt. Transcript  of  Record  in  Support  of  Petition 
for  Revision  Under  Section  24b  of  the  Bankruptcy 
Act  of  Congress,  Approved  July  1,  1898,  to  Revise 
in  Matter  of  Law,  an  Order  of  the  United  States  Dis- 
trict Court  for  the  Western  District  of  Washington, 
Southern  Division. 
Filed  November  22,  1915. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer. 
Deputy  Clerk. 
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Winitth  States; 

Circuit  Court  of  Sppeafe 


jFor  tlje  iSinti)  Circuit 


W.  B.  PAINE,  Trustee  in  Bankruptcy  of  the  Estate 
of  WISHKAH  LOGGING  COMPANY,  a 
Corporation,  Bankrupt, 
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F.  E.  ARCHER,  Receiver, 


Respondent. 


In  the   Matter  of  WISHKAH  LOGGING   COM- 
PANY, a  Corporation,  Bankrupt. 


prief  of  J^etitioner  on  petition 
for  3^ebis(ion 

Under  Section  24b  of  the  Bankruptcy  Act  of  Con- 
gress, Approved  July  1, 1898,  to  Revise,  in  Matter 
of  Law,  an  Order  of  the  United  States  District 
Court  for  the  Western  District  of  Wash- 
ington, Southern  Division. 


G.  R.  Snider, 
T.  B.  Bniener, 

Aberdeen,  Washington, 
Attorneys  for  Petitioner. 
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W.  B.  PAINE,  Trustee  in  Bankraptcy  of  the  Estate 
of   WISHKAH    LOGGING    COMPANY,    a 

Corporation,  Bankrupt, 
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vs. 
F.  R.  ARCHER,  Receiver, 


Respondent. 


In   the   Matter   of  WISHKAH  LOGGING   COM- 
PANY, a  Corporation,  Bankrupt. 


prief  of  petitioner  on  J^etition 
for  l^etiisfion 

Under  Section  24b  of  the  Bankruptcy  Act  of  Con- 
gress, Approved  July  1,  1898,  to  Revise,  in  Matter 
of  Law,  an  Order  of  the  United  States  District 
Court  for  the  Western  District  of  Wash- 
ington, Southern  Division. 


G.  R.  Snider, 
T.  B.  Bniener, 

Aberdeen,  Washington, 
Attorneys  for  Petitioner. 

STATEMENT  OF  CASE. 

On  November  21,  1914,  petitioner,  Wishkah  Log- 
ging Company  was  adjudged  a  bankrupt  in  the  Dis- 


trict  court  of  the  United  States  for  the  Western  Dis- 
trict of  Washington,  Southern  Division.  Prior  and 
within  four  months  to  such  adjudication  and  in  the 
Superior  Court  of  Washington  for  Grays  Harbor 
County,  F.  R.  Archer,  Respondent,  was  appointed 
Receiver  of  the  Wishkah  Logging  Company.  On 
April  1st,  1915,  said  F.  R.  Archer,  as  Receiver  in  the 
state  court  filed  his  proof  of  claim  in  the  sum  of 
$256.20  (Tr.  pp.  10-11).  Subsequent  to  the  adjudica- 
tion, and  on  the  16th  day  of  July,  1915,  Grays  Harbor 
County,  by  its  Prosecuting  Attorney,  filed  a  proof  of 
claim  for  taxes  in  the  sum  of  $499.15  (Tr.  pp.  12-13). 
There  came  into  the  hands  of  the  Trustee  of  said  pe- 
titioner, the  sum  of  $300.00  (Tr.  pp.  13-14).  There- 
after upon  the  petition  of  the  Trustee  of  said  bank- 
rupt, the  Referee  in  Bankruptcy,  W.  H.  Tucker,  al- 
lowed as  expenses  and  costs  of  administration  various 
amounts,  to- wit :  the  entire  amount  of  the  fund  which 
came  into  the  hands  of  the  Trustee  (Tr.  pp.  17-18). 
Thereafter,  and  upon  petition  for  review  to  the  Dis- 
trict Court  for  the  Western  District  of  Washington, 
Southern  Division,  the  claim  of  F.  R.  Archer,  as  Re- 
ceiver in  the  State  court,  in  the  sum  of  $256.20,  was 
allowed  as  a  prior  and  a  first  charge  against  the  as- 
sets in  the  hands  of  the  Trustee  (Tr.  pp.  16-17). 

It  will  be  seen  that  the  allowance  to  the  Receiver 
in  the  state  court  practically  exhausts  the  entire  fund 
in  the  hands  of  the  Trustee,  and  leaves  for  distribu- 
tion by  the  bankruptcy  court  for  expense  and  costs  of 
administration  only  the  sum  of  $43.80.    It  further 


appears  from  the  record  that  the  sum  allowed  by  the 
Referee  in  the  first  instance  (Tr.  pp.  17-18)  will  ex- 
haust the  entire  fund,  and  will  leave  nothing  for  the 
payment  either  of  taxes  or  the  expenses  and  claim  of 
the  Receiver  in  the  state  court. 

The  question  is  then  squarely  presented:  Does 
the  claim  of  the  receiver  in  the  state  court  for  ser- 
vices beneficial  to  the  estate  and  rendered  within 
four  months  of  the  adjudication  of  bankruptcy  have 
priority  of  payment  to  either  taxes  legally  due  and 
owing,  or  expenses  and  costs  of  administration  of  the 
bankruptcy  court? 

If  this  question  is  answered  in  the  affirmative, 
then  the  judgment  of  the  lower  court  is  correct;  if 
in  the  negative,  then  the  judgment  should  be  re- 
versed. 

The  taxes  for  which  claim  is  made  by  Grays 
Harbor  County  were  due,  unpaid  and  delinquent  on 
property  of  the  bankrupt  on  and  prior  to  its  adjudi- 
cation as  a  bankrupt. 

The  fund  was  created  by  a  sale  in  the  bank- 
ruptcy court,  and  has  never  been  in  possession  of  the 
Receiver. 

The  payment  of  either  taxes  or  costs  of  adminis- 
tration will  exhaust  the  fund  and  the  payment  of  the 
Receiver's  claim  will  leave  less  than  enough  to  pay 
the  filing  fee,  so  that  the  question  of  priority  is 
squarely  before  the  court  in  this  case. 

ASSIGNMENT  OF  ERROR. 

The  Court  erred  in  decreeing  the  claim  of  the 
receiver  in  the  State  Court  superior  to  taxes. 
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The  Court  erred  in  decreeing  the  claim  of  the 
receiver  in  the  State  Court  superior  to  the  costs  and 
expenses  of  administration  in  the  Bankruptcy  Court. 

ARGUMENT. 

The  lien  of  the  Receiver  was  annulled  by  reason 
of  the  adjudication  of  bankruptcy. 

Sec.  67  F,  Bankruptcy  Act  1898. 

^^The  appointment  of  a  Receiver  for  an  insolvent 
was  an  act  of  bankruptcy,  (Sec.  3  (4)  Bankruptcy 
Act  1898,  Amended  1903),  and  it  could  not  have  been 
intended  that  the  very  act  which  put  the  insolvent 
into  bankruptcy  should  withdraw  the  property  from 
distribution." 

Randolph  vs.  Scruggs,  10  Am.  Bank.  Rep.  1. 

State  courts  do  not  have  concurrent  jurisdiction 
with  courts  of  bankruptcy. 

In  re  Watts  &  Sacks,  190  U.  S.  1. 
Loveland  on  Bankruptcy,  4th  Ed.  p.  145. 
U.  S.  Fidelity  &  Guaranty  Co.  vs.  Bray,  225 
U.  S.  205;  28  Am.  Bank.  Rep.  207. 

The  receiver  in  a  state  court  presents  his  claim 
and  proves  the  same  as  a  general  creditor  and  asks 
that  it  be  preferred.  He  has  only  a  PROVABLE 
debt  entitled  to  priority  over  general  creditors. 

Randolph  vs.  Scruggs,  10  Am.  Bank.  Rep.  1; 

190  U.  S.  533. 
Loveland  on  Bankruptcy,  4th  Ed.  p.  145. 
In  re  Rogers,  81*11  Am.  Bank.  Rep.  723. 
In  re  Standard    Pullers    Earth    Co.   26   Am. 

Bank.  Rep.  563. 


In  re  Amoratis,  24  Am.  Bank.  Eep.  567. 

In  re  Goldberg,  16  Am.  Bank.  Rep.  521. 

In  re  Sage,  35  Am.  Bank.  Rep.  456  (Advance 
Sheets). 

Section  64,  Sub-sections  A  and  B,  1,  2,  3,  4  and  5 
set  out  what  claims  have  priority,  and  the  order  of 
payment.  The  claim  of  the  Receiver  in  a  state  court 
is  placed  in  Sec.  64  B5. 

Collier  on  Bankruptcy,  10th  Edition,  page  913. 
Loveland  on  Bankruptcy,  4th  Edition,  page 

1133. 
5  Cyc.  386,  Note  34,  1913  Cyc.  Annotations  to 

same. 
Remington  on  Bankruptcy,  Vol.  2,  Sec.  2196. 

If  there  is  not  sufficient  funds  to  pay  all  priority 
debts  the  last  class  in  order  abates  first. 

Collier  on  Bankruptcy,  10th  Ed.  887. 

Hence,  taxes  and  costs  of  administration  will 
be  paid  before  the  claim  of  the  Receiver. 

Taxes  must  be  paid  first : 

In  re  Grenard  Lith.  Co.  19  Am.  Bank.  Rep  744. 
In  re  Wiseman,  24  Am.  Bank.  Rep.  150. 

In  re  Prince  &  Walter,  12  Am.  Bank.  Rep  675. 

In  re  Wenatchee  Orchard  Co.  32  Am.  Bank. 
Rep.  369. 

City  of  Chattanooga  et  al  vs.  Hill,  15  Am.  Bank 
Rep.  195. 

Guaranty  Title  &  Trust  Co.  vs.  Title  Guaranty 
&  Surety  Co.  224  U.  S.  152;  27  Am.  Bank. 
Rep.  873. 
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Delahunt  vs.   County  of  Oklahoma,  35  Am. 
Bank.  Rep.  157  (Advance  Sheets). 

Taxes  must  be  paid  regardless  of  security. 
Remington  on  Bankruptcy,  Sec.  2163. 

^^The  tendency  has  been  to  construe  sub-sec- 
tion ^a'  as  putting  taxes  in  a  different  and 
really  higher  class  than  the  debts  enumerated 
in  sub-section  ^b';  this  is  probably  the  law." 

Collier  on  Bankruptcy,  10  Ed.  889. 

The  trustee  must  pay  taxes  on  exempt  property: 
In  re  Tilden,  1  Am.  Bank,  Rep.  300. 

In  re  Baker,  1  Am.  Bank.  Rep.  526. 

The  trustee  must  pay  taxes  on  property  relin- 
quished: 

Hecox  vs.  Count}^  of  Teller,  28  Am.  Bank  Rep. 
525. 

Taxes  must  be  paid  on  property  which  never 
came  into  the  possession  of  the  trustee: 

City  of  Waco  vs.  Bryan,  11  Am.  Bank.  Rep  481. 

A  corporation  tax  due  the  state,  there  being  no 
property  in  the  state,  is  entitled  to  priority  of  pay- 
ment. 

New  Jersey  vs.  Anderson,  203  U.  S.  484. 

Taxes  must  be  paid  out  of  the  general  fund, 
though  the  only  one  benefited  is  the  mortgagee,  pur- 
chaser, etc. : 

Remington  on  Bankruptcy,  Sec.  2147. 

The  costs  of  administration,  section  64,  sub-di- 
vision A.  1,  2,  and  3,  will  be  paid  before  the  claim  of 
the  Receiver  in  the  state  court- 


In  re  Rogers,  8  Am.  Bank.  Rep.  723. 

In  re  Standard   Fullers   Earth    Co.   26   Am. 
Bank.  Rep  563. 

Randolph  vs.  Scruggs,  10  Am.  Bank.  Rep.  1. 

The  court  below  based  its  decision  on  the  cases 
of  Randolph  vs.  Scrug8*s,  supra,  and  in  re  Chase,  10 
Am.  Bank.  Rep.  677.  One  of  the  questions  involved 
in  Randolph  vs.  Scruggs,  was  whether  an  assignee 
had  a  preference  over  general  creditors,  in  fact  that 
was  one  of  the  particular  questions  certified.  The 
certificate  in  that  case  sets  forth  the  following: 

^^The  appellants  asserted  and  claimed  that 
each  of  said  items  constituted  a  prior  charge  up- 
on the  assets,  and  asked  to  have  the  same  paid 

by  the  trustee  in  preference  to  unsecured  cred- 
itors/' 

This  case  must  be  considered  in  the  light  of  this 
contention.  It  only  goes  so  far  as  to  hold  that  the 
claimant  has  a  preference,  not  a  lien,  and  as  a  prefer- 
ence it  must  be  placed  under  Section  64b5.  The  pre- 
cise question  at  bar  was  not  considered  or  determin- 
ed in  that  case. 

In  the  Scruggs  case  it  is  held  that  the  claim  of 
a  receiver  for  professional  services  prior  to  bank- 
ruptcy may  be  preferred  in  the  right  of  an  assignee 
or  receiver  as  against  general  creditors,  but  in  that 
case  the  court  says : 
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*^If  by  declaring  the  assignment  an  act  of 
bankruptcy  the  statute  means  that  the  convey- 
ance shall  not  be  effectual  against  the  bank- 
ruptcy proceedings,  as  is  agreed,  the  natural  and 
simple  construction  is  that  it  means  that  the 
deed  shall  be  voided  as  a  whole  when  the  trus- 
tee takes  the  goods.  The  cases  which  we  have 
cited  and  others  under  solvent  and  bankruptcy 
laws,  evidently  take  that  view.  It  follows  that 
the  appellant  can  assert  no  preference  by  way 
of  lien  under  the  deed/^ 

The  opinion  in  the  Chase  case,  supra,  was  writ- 
ten, with  the  exception  of  the  last  paragraph  or  two, 
before  the  Scruggs  case,  supra,  was  decided,  and  the 
part  so  written  is  not  in  accord  with  that  case  and  is 
against  the  weight  of  authority.  It  being  held  in 
the  Chase  case  that  the  assignee  had  a  lien  under  the 
deed,  and  Louisville  Trust  Co.  vs.  Comingor,  184  U.  S. 
18,  is  cited  as  so  holding.  The  Cominger  case  only 
decided  that  an  adverse  claimant  could  not  be  dispos- 
ed of  summarily,  but  that  there  must  be  a  suit  to  re- 
cover. 

The  case  of  Standard  Fullers  Earth  Company, 
supra,  involves  all  the  features  of  the  case  at  bar,  ex- 
cept that  it  does  not  appear  that  the  payment  of 
either  claim  would  exhaust  the  fund.  The  Randolph 
case  was  considered  therein  and  held  to  support  the 
opinion  of  the  court  that  the  cost  of  administration 
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must  be  paid  before  the  claim  of  a  receiver.    Cases 
and  authorities  are  exhaustively  set  forth. 

If  it  be  possible  for  the  insolvent  or  the  state 
court  to  incumber  an  estate  within  four  months  prior 
to  the  bankruptcy,  as  the  lower  court  held  in  this 
case,  the  result  would  be  to  make  the  bankruptcy  act 
a  dead  letter,  ineffectual,  and  of  no  benefit  to  insol- 
vents in  estates  so  incumbered  where  there  would  not 
be  sufficient  additional  funds  to  defray  the  costs  of 
bankruptcy.  It  would  be  possible  for  every  insol- 
vent to  charge  his  estate  and  possibly  prefer  a  cred- 
itor by  means  of  these  costs  and  expenses  in  the  state 
court. 

It  is  the  contention  of  the  trustee  in  this  petition, 
first,  that  the  necessary  expenses  in  the  bankruptcy 
court  are  a  first  and  prior  charge  against  the  assets 
and  are  superior  to  those  incurred  and  fixed  in  the 
state  court,  and  second,  that  in  all  events,  taxes  due 
the  County  of  Grays  Harbor  must  be  first  paid. 
There  is  some  authority  for  the  statement  that  the 
trustee  is  personally  liable  on  his  bond  for  taxes  law- 
fully assessed  and  not  paid,"  there  being  sufficient 
funds  realized  from  the  estate  to  discharge  the  taxes. 

Matter  of  Monsarrat  25  Am.  B.  R.  820. 

If  the  trustee's  contention  regarding  the  pay- 
ment of  the  costs  of  administration  and  expenses  of 
bankruptcy  is  not  well  taken,  we  are  still  firmly  con- 
vinced that  all  authority  holds  that  taxes  are  a  first 
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charge  and  are  prior  and  superior  to  any  costs  or  ex- 
penses no  matter  where  incurred. 

For  the  reasons  above  set  forth,  we  think  the 
court  above  in  error,  and  feel  that  the  case  should 
be  remanded  with  instructions  that  the  receiver's 
claim  be  adjudged  junior  to  both  taxes  and  costs  and 
expenses  in  the  Bankruptcy  Court. 

Respectfully  submitted, 

G.  R.  SNIDER.  . 
T.  B.  BRUENER. 
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Attorney  for  Respondent. 
Aberdeen,  Washington 

MOTION  TO  DISMISS. 

F.  R.  Archer,  receiver,  respondent,  moves  the 
dismissal  of  the  petition  for  revision: 

First:  The  record  is  totally  incomplete.  It 
lacks  the  decision  of  Judge  Cushman  deciding  that 
the  receiver's  claim  should  be  paid  because  of  serv- 
ices in  preserving  the  estate.  There  is  no  statement 
of  the  taxes  claimed  to  be  prior;  no  showing  that 
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any  claim  for  taxes  was  ever  filed ;  the  evidence  on 
which  the  trial  court  acted  has  not  been  sent  up. 

Second:  No  assignment  of  errors  was  filed 
in  the  court  below  as  required  by  rule  eleven  of  this 
court;  the  transcript  of  the  record,  as  printed,  con- 
tains no  assignment  of  errors. 

Third :  The  trustee,  petitioner,  has  no  interest 
in  whether  the  taxes  are  paid  or  not;  Chehalis 
County  does  not  complain. 

Fourth :  The  petition  for  review  was  filed  too 
late.  The  trial  court  on  June  30,  1915,  ordered  the 
receiver's  claim  to  be  paid;  the  petition  for  review 
was  not  sued  out  until  November  3,  1915.    Trans.  4. 

Fifth :  The  order  to  pay  the  receiver  is  based 
on  findings  of  fact  that  the  receiver  preserved  the 
estate ;  and  no  showing  that  the  taxes  were  a  charge, 
or  a  lien  upon  the  estate. 

ARGUMENT. 

The  incomplete  state  of  the  record  requires  a 
dismissal  of  the  petition  to  revise.  The  record  does 
not  show  that  the  alleged  tax  claim  was  ever  pre- 
sented to  the  trial  court.  The  decision  ordering 
payment  of  the  receiver's  bill  was  rendered  on  June 
30th,  1915,  Trans.  16.  The  tax  claim  was  sworn  to 
on  July  16, 1915, 16  days  later.  Trans.  12-13.  There 
is  nothing  in  the  record  to  show  this  tax  claim  was 
presented,  or  acted  on,  either  allowed  or  disallowed. 
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The  claim  for  taxes,  as  printed,  Trans.  13,  is  incom- 
plete.   The  ''bills  and  statements''  are  not  attached. 

No  exceptions  were  taken  to  Judge  Cushman's 
decision  of  June  30,  1915,  Trans.  16,  nor  to  the 
order  of  the  referee  based  thereon  on  July  31st, 
1915,  nor  the  court's  approval  thereof  on  October 
25th,  1915.    Trans.  16-17. 

The  issue  tried  out  below  was  whether  the  re- 
ceiver preserved  the  property.  The  court  decided 
this  by  a  memorandum  decision,  which  probably  is 
printed  in  the  Federal  Reporter,  although  we  have 
been  unable  to  find  it.  This  decision  bears  date 
June  30th,  1915.  (See  petition  for  revision,  Trans. 

2). 

The  record  is  intentionally  incomplete.     The 

precipe  for  transcript  shows  petitioner  did  not  de- 
sire a  complete  record.    It  asks  for: 

''Two,  claim  of  Chehalis  County  for  taxes,  with- 
out bills  and  statements^ 

Why  without  "bills  and  statements?"  The  obvious 
answer  is  that  the  tax  claim  is  for  taxes  on  other 
property.  It  is  clear  that  there  would  not  be  a  claim 
for  taxes  in  the  sum  of  $499  assessed  against  a 
fund  of  $300.  The  other  property  was  mortgaged 
property  to  which  the  trustee  disclaimed  any  in- 

terest 

*  In  re  O'Connell,  137,  Fed.  838. 
Landry  vs.  San  Antonio  Brewing  Ass'n.  159 

Fed.  700. 
Gaudette  vs.  Graham,  164  Fed.  311. 


4. 
UPON  THE  MERITS. 

The  case  cited  by  petitioner  that  a  claim  for 
taxes  is  prior  to  receiver's  fees  lacks  application. 
The  taxes  claimed  were  assessed  against  other  prop- 
erty, not  involved  in  this  case — property  which 
passed  to  the  mortgagee,  Hayes  &  Hayes,  long  prior 
to  bankruptcy.  Doubtless  it  was  for  this  reason 
that  petitioner  did  not  desire  a  statement  of  the 
taxes  in  the  record.  The  trial  court  allowed  the 
receiver's  bill  as  a  prior  claim  on  June  30,  1915; 
the  claim  for  taxes  was  sworn  to  16  days  later. 
The  record  does  not  show  any  action  thereon  what- 
ever. 

The  petition  which  is  assumed  to  be  the  basis 
for  the  hearing  in  the  trial  court,  was  that  the  fund 
in  question  be  paid  to  the  trustee's  attorney  for 
services.  Trans.  13.  Said  petition  is  supported  by 
the  affidavit  of  G.  R.  Snider,  which  discloses  no 
taxes  due  on  the  fund  in  question,  but  it  does  show 
that  three  mortgages  had  been  foreclosed  against 
other  property.  This  petition  is  the  only  one  in  the 
record,  on  the  subject  of  receiver's  charges. 

The  taxes  upon  the  disclaimed  property  follows 

the  property  and  should  not  be  paid  by  the  trustee. 

In  re  Hollenfeltz,  94  Fed.  629. 

In  re  Stalker,  123  Fed.  961. 

In  re  Garry,  112  Fed.  958. 

2  Remington,  Bankruptcy ,  Sec.  2148. 
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Since  the  claim  for  taxes  was  filed  after  the 
decision  of  Judge  Cushman  complained  of,  and  such 
claim  was  never  allowed  by  the  trustee,  or  the  court, 
and  Chehalis  County  never  took  an  order  upon  its 
claim,  and  has  prosecuted  no  appeal,  this  court 
should  not,  at  the  instance  of  the  trustee,  reverse  the 
order  allowing  F.  R.  Archer  his  receiver's  costs  ana 
expenses. 

Chehalis  County  never  urged  its  claim  in  the 
trial  court,  and  is  not  appealing,  hence  court  should 
deny  the  petition.  The  true  reason  the  county  is  not 
complaining,  is  that  in  the  trial  court,  a  certificate 
of  the  county  treasurer  was  filed,  showing  that  all 
the  taxes  upon  the  property  which  came  into  the 
hands  of  the  trustee,  and  which  he  held,  had  been 
paid.  This  is  part  of  the  record  which  the  petitioner 
has  doubtless  intentionally  omitted. 

"If  beneficial  services  are  allowed,  for,  they 
are  to  be  regarded  as  deductions  from  the  property 
which  the  assignee  is  required  to  surrender  and  in 
that  way  the  gain  a  preference,  Piatt  v.  Archer,  13 
Blatchf.,  351;  In  re  Scholtz,  106  Fed.  834;  White  v. 
Hill,  148  Mass.,  396;  Clark  v.  Sawyer,  151  Mass., 
64.'^  {Randolph  vs,  Schritggs,  190  U.  S.  533  at  539) 
In  re  Chase,  124  Fed.,  753. 

Absolutely  all  that  there  is  to  predicate  error 
upon  in  the  record  as  presented  by  petitioner,  is  the 
bare  fact  that  after  a  decision  by  the  trial  court, 


allowing  Archer  $256.20  as  receiver's  fees  and  costs, 
a  claim  was  sworn  to  16  days  later  for  general  taxes. 
This  claim  for  taxes,  incomplete  in  form,  omitted  a 
statement  of  the  taxes,  or  of  the  property  upon 
which  same  is  assessed,  is  found  upon  page  12  of  the 
transcript.  Whether  this  claim  was  ever  filed  or 
ever  allowed,  the  record  is  silent.  The  only  question 
which  the  petitioner  can  assert  on  this  appeal  is 
this:  Does  the  mere  fact  that  a  claim  was  filed, 
after  a  decision  is  rendered,  show  that  such  decision 
is  erroneous.  It  is  respectfully  urged  that  the  mo- 
tion to  dismiss  should  be  granted ;  in  any  event,  the 
matters  complained  of  should  be  affirmed. 

Respectfully  submitted, 
AUSTIN  M.  WADE, 

Attorney  for  Respondent. 
Aberdeen,  Wash. 
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REPLY  BRIEF. 

We  deem  it  necessary  to  mal^e  a  short  reply  to 
the  motion  to  dismiss  which  has  been  filed  by  the 
respondent,  F.  R.  Archer.     The  points  or  reasons 


upon  which  he  asks  a  dismissal  will  be  taken  up  in 
this  brief  in  the  order  in  which  they  appear  in  the 
motion. 

It  is  first  set  forth  that  the  record  or  transcript 
is  totally  incomplete,  first,  in  that  the  decision  of 
Judge  Cushman  is  not  contained  therein;  second, 
that  there  is  no  itemized  statement  of  taxes;  third, 
that  no  claim  for  taxes  ever  was  filed;  fourth,  that 
there  is  no  evidence  or  testimony  sent  up. 

The  order  sought  to  be  reviewed,  which  is  the 
final  order  in  this  matter,  appears  on  pages  16  and 
17  of  the  transcript  on  file.  The  opinion  of  Judge 
Cushman  is  not  necessary  to  this  petition  and, 
furthermore,  it  is  a  decision  of  which  this  court  will 
take  judicial  notice.  While  there  is  no  itemized  or 
particular  statement  of  taxes  claimed,  yet  the  claim 
of  the  county  appears  in  full  on  pages  12  and  13 
of  the  transcript,  and  the  purpose  of  petitioner  in 
omitting  the  voluminous  statements  was  solel}^  to 
avoid  greater  expense  to  the  fund  which  is  practic- 
ally exhausted  by  the  order  we  now  seek  to  review. 
It  will  be  noted  that  in  the  precipe  for  transcript, 
all  file  marks  were  requested  omitted.  It  must  be 
the  lack  of  file  marks  to  which  respondent  takes  ob- 
jection, when  he  states  that  ^^no  showing  that  any 
claim  for  taxes  was  ever  filed."  It  is  our  vmder- 
standing  of  the  practice  that  transcripts  may  be 
made  in  this  manner,  and  it  is  very  apparent  that 
this  claim  for  taxes  must  have  been  part  of  the 
record  to  appear  in  the  transcript  as  it  does.  Nat- 
urally, there  is  no  testimony,  or   evidence    sent  up 


inasmuch  as  this  is  a  petition  for  revision  under 
section  24b  of  the  Bankruptcy  Act,  and  is  purely  a 
question  of  law. 

Respondent  sets  out,  secondly,  that  no  assign- 
ment of  errors  was  filed,  and  that  the  transcript  con- 
tains no  assignment  of  errors. 

Under  the  practice  in  such  a  procedure  as  this, 
no  assignments  of  error  other  than  those  contained 
in  the  petition  for  revision  are  required.  The  Court 
will  note,  however,  that  in  our  petition  for  revision 
on  pages  2  and  3,  of  the  transcript,  we  particularly 
set  forth  two  assignments  of  error. 

As  a  third  ground  for  dismissal,  the  respondent 
states  that  the  petitioner,  the  Trustee,  has  no  interest 
in  whether  or  not  the  taxes  are  paid,  and  that  Che- 
halis  County,  which  claims  the  taxes,  is  not  complain- 
ing. The  Trustee  has  the  duty  and  is  obliged  to  ad- 
minister this  estate,  and  in  some  way  discharge  all 
claims  filed.  It  is  therefore  the  duty  of  the  Trustee 
to  see  that  all  claims  are  justly  handled,  and  that 
those  having  priority  receive  payment.  As  intimated 
in  our  opening  brief,  the  Trustee  ma}^  be  held  liable 
for  interest  and  penalty  on  unpaid  taxes  if  he  has 
funds  in  his  hands  to  discharge  the  same.  The  very 
fact  that  Chehalis  County  (Grays  Harbor  County,  as 
it  is  now  called)  has  filed  in  the  bankruptcy  court 
its  claim  for  taxes,  is  an  action  susceptible  of  but  one 
construction,  and  that  is,  that  it  claims  these  taxes 
and  demands  payment  thereof  as  a  priority.  It  will 
be  noted  that  the  claim  for  taxes  has  been  endorsed 
^^  Preferred  No.  1". 
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Respondent  next  sets  forth  that  our  petition 
for  revision  was  filed  too  late.  There  is  no  statutory 
limit  fixed,  within  which  time  a  petition  must  be  filed. 
While  it  is  true  that  Judge  Cushman  rendered  his 
decision  on  June  30th,  1915,  yet  the  order  by  the 
referee  for  the  payment  of  the  fees  to  the  receiver, 
the  respondent  herein,  was  not  made  and  approved 
until  October  25,  1915,  and  our  petition  for  revision 
was  m-ade  October  27th,  1915,  (Tr.  p.  3).  Under 
these  facts,  it  seems  that  we  were  as  expeditious  as 
possible  in  perfecting  this  petition.  And  under  all 
the  authorities,  if  our  time  began  to  run  from  June 
30th,  1915,  v;e  are  still  Avithin  the  time  allowed  by 
the  court. 

As  a  next  ground  for  dismissal  the  respondent 
sets  forth  that  the  order  to  pay  the  receiver  is  based 
on  the  findings  of  fact  that  the  receiver  preserved 
the  estate,  and  that  there  is  no  showing  that  taxes 
claimed  were  a  charge  or  a  first  lien  upon  the  estate. 
We  admit,  and  particularly  set  forth  in  our  petition 
for  revision  that  the  services  of  the  receiver  were 
beneficial,  yet  as  a  matter  of  law  are  junior  to  costs 
of  administration  and  taxes.  The  incorporation  in 
the  transcript  of  the  claim  for  taxes,  (Tr.  p.  12-13), 
is  a  shoAving  that  taxes  were  claimed  and  once  being 
established  constitute  a  first  charge. 

In  further  answer  to  the  argument  of  respond- 
ent, we  might  say  that  the  rules  of  court  prescribe 
a  clear  and  certain  method  by  which  to  supplement 
the  transcript,  if  the  respondent  feels  it  is  insuf- 


ficient  or  incomplete.  It  is  apparent  that  the  claim 
for  taxes  was  presented  because  it  appears  in  the 
record.  It  is  further  apparent  that  it  was  acted 
upon  and  disallowed  because  payment  has  never 
been  made,  and  the  payment  of  the  receiver's  claim 
will  practically  exhaust  the  fund. 

Respondent  takes  exception  to  our  failure  to 
include  the  bills  and  statements  for  the  taxes  leaving 
the  inference  with  the  court  that  the  taxes  claimed 
are  taxes  on  other  property.  This  is  not  borne  out 
by  the  record;  in  fact,  the  contrary  appears,  this 
being  claim  filed  against  the  property  of  the  bank- 
rupt, Wishkah  Logging  Company.  It  is  needless  to 
answer  the  statement  that  a  claim  for  $499  as  taxes 
could  not  exist  against  an  estate  which  in  bank- 
ruptcy realized  but  $300. 

In  the  argument  upon  the  merits  appearing  on 
pages  4,  5  and  6  of  respondent's  brief,  respondent 
has  volunteered  certain  statements  concerning  the 
proceedings  in  bankruptcy  court,  which  do  not  ap- 
pear in  the  transcript,  and  are  in  no  wise  before 
this  court.  And  it  is  apparent  that  if  there  were 
any  basis  for  such  statements,  respondent  would 
have  filed  a  supplemental  transcript.  While  any 
statement  we  may  make  regarding  these  statements 
or  allegations  made  by  respondent  concerning  the 
case  will  undoubtedly  be  de  hors  the  record  and  un- 
necessary, yet  we  wish  to  make  the  following  state- 
ment for  what  it  may  be  worth: 

The  taxes  claimed  were  assessed  against  prop- 
erty  belonging   to   and    owned    by    the    bankrupt. 
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Wishkah  Logging  Company,  at  and  prior  to  its  .ad- 
judication, and  that  the  property  against  which  the 
taxes  were  so  assessed  did  not  pass  to  the  mortgagee 
long  prior  to  bankruptcy,  but  passed  to  the 
mortgagee  after  the  Trustee  was  appointed,  and  as 
a  result  of  a  relinquishment  after  foreclosure  in  the 
Superior  Court  of  Grays  Harbor  County. 

Chehalis  County  has  always  urged  its  claim  for 
taxes,  and  that  it  never  filed  a  certificate  nor  did  the 
county  treasurer  ever  file  a  certifi^'ate  showing  that 
nil  the  taxes  oi-  any  ttixes  nj)ou  prnpcrrx-  wliif-li 
actually  came  into  the  hands  of  the  Trustee  had  been 
paid.  As  a  matter  of  fact,  all  these  taxes  ^vere 
assessed  against  property  which  came  into  the  hands 
of  the  Trustee  and  none  of  said  taxes  have  ever  been 
paid. 

For  the  reasons  above  set  forth,  we  feel  that 
there  is  no  merit  in  the  motion  made  by  respondent, 
and  we  further  feel  that  the  position  taken  by  us  in 
our  opening  brief  is  correct,  and  that  the  court  below 
is  in  error. 

Respectfully  submitted, 

G.  R.  SNIDER, 
T.  B.  BRUENER, 

Attorneys  for  Petitioner.^ 
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